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Biographical Sketch of Officers 
1956-1957 


JOHN C. WILLIAMS, President. Firm, Fulbright, Crooker, Freeman, 
Bates & Jaworski, Bank of the Southwest Building, Houston, Texas. Rice 
Institute, University of Texas, Southern Methodist University, LL.B. Ad- 
mitted to practice State Bar of Texas, United States District Courts in 
Southern, Eastern and Western Districts of Texas, United States Court 
of Appeals, Fifth Circuit, Supreme Court of the United States, and various 
other boards and administrative agencies. Member of American Bar Asso- 
ciation, State Bar of Texas (Chairman, Insurance Section, 1954), Houston 
Bar Association, American Judicature Society. Author, ‘‘Care, Custody 
and Control’’ and various other articles. 


J. HARRY LA BRUM, Executive Vice-President and President Elect. 
Firm, LaBrum & Doak, 1507 Packard Building, Philadelphia, Pennsyl- 
vania. Georgetown University, LL.B., Cambridge University, England 
(post graduate), St. Joseph’s College, Philadelphia, Honorary LL.D. 
Admitted to practice, District of Columbia, State Bar of Pennsylvania. 
Member of American Bar Association, (Chairman, Section of Insurance 
Law 1946-47), Inter-American Bar Association, International Association 
of Insurance Counsel, Asociation of Insurance Attorneys, American College 
of Trial Iawyers. Special Deputy Attorney General for Commonwealth of 
Pennsylvania (1936-37). Supreme Justice, Phi Alpha Delta Law Frater- 
nity (1938-46). Member, Insurance Committee, U. S. Chamber of Com- 
merece (1948-52). Honorary Consul of Finland for Pennsylvania. Honor- 
ary Vice Consul of Ecuador for Philadelphia. Member of Lawyer’s Club. 


GEORGE F. WOODLIFYF, Secretary-Treasurer. Firm, Henley, Jones 
& Woodliff, 807-12 Deposit Guaranty Bank Bldg., Jackson 1, Mississippi. 
University of Mississippi, B.A., LL.B. Admitted to practice State Bar of 
Mississippi, United States District Court, Southern District of Mississippi, 
United States Court of Appeals, Fifth Cireuit. Member of American Bar 
Association (Insurance and Anti-Trust Sections), Mississippi Bar Asso- 
ciation (Chairman of Junior Bar Section 1948-49) and Hinds County Bar 
Associations. Member of Mississippi House of Representatives (1940-43) ; 
Mississippi Board of Bar Admissions (1948-50), Vice-Chairman of Mis- 
sissippi Insurance Comm. (1952—), General Counsel and Director Ameri- 
ean Liberty Life Ins. Co., Jackson, Mississippi. 
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ROBERT T. LUCE, Chairman, Board of Governors. Vice-President, 
General Counsel and Director, Casualty Mutual Insurance Company, Chi- 
eago, Illinois. Wooster (Ohio) College, Purdue University, Chicago Kent 
College of Law, LL.B.; Phi Alpha Delta; Phi Gamma Delta. Admitted to 
practice Illinois Bar, U. 8. District Court, U. S. Cireuit Court of Appeals, 
U. S. Supreme Court. Member of American Bar Association—Insurance 
Section (Workmen’s Compensation Committee 1940—, Chairman Commit- 
tee on Proposed Model Workmen’s Compensation Law), Illinois State Bar 
Association, International Association of Insurance Counsel (Workmen’s 
Compensation Committee), Workmen’s Compensation Lawyers’ Associa- 
tion, Seventh U. S. Circuit Court Lawyers’ Association. Claim Consultant, 
Liquidation Bureau, Illinois Insurance Department (1945-1951). Member 
of Casualty Adjusters Association of Chicago (President 1930-31, Secre- 
tary-Treasurer, 1932—) ; Securities General Corporation (Vice-President) ; 
Casualty Development Corporation (Vice-President). 


GREGORY BRUNK, Governor, 1955-57. Firm, Brunk, Janss and 
Dreher, 212 Equitable Building, Des Moines, Iowa. Drake University Law 
School, LL.B.; Phi Beta Kappa; Order of Coif. Admitted to practice State 
Bar of Iowa and United States District Court for Southern District of 
Iowa. Member of American Bar Association (Insurance, Real Property, 
Probate, and Trust Law Sections) ; Iowa State Bar Association (Chair- 
man, Annual Meeting Committee of 1954 and Chairman, Committee on the 
Economie Condition of the Bar 1954-55) ; Iowa Bar Foundation (member 
of Advisory Board); Polk County Bar Association (President, 1955-56) ; 
Association of the Bar of the City of New York; American Judicature 
Society; Lincoln Inne; Des Moines Estate Planning Council (President, 
1954-55). General Counsel, Homesteaders Life Company. 


CLAUDIUS A. DES CHAMPS, Governor, 1955-57. Vice-President and 
Claims Counsel, Fireman’s Fund Indemnity Company, San Francisco, 
California. Citadel T. C., A.B., New York University School of Law, J.D. 
Admitted to practice State Bar of New York. Member of American Bar 
Association; San Francisco Bar Association; and New York County Law- 
yers’ Association. Instructor in Insurance Law, Washington University 
(1949-51). Superintendent of Claims Dept., American Associated Insurance 
Companies (1948-52). 


BERT E. STRUBINGER, Governor, 1955-57. Firm, Strubinger, Tu- 
dor, Tombrink & Wion, 14 N. Ninth Street Building, Saint Louis 1, Mis- 
souri. St. Louis University, St. Louis City Ccllege of Law, LL.B., LL.M. 
Admitted to practice State Bar of Missouri; State Bar of Illinois; Federal 
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Courts; United States Supreme Court. Member of American Bar Associa- 
tion; Missouri State Bar Association; Illinois State Bar Association; Chi- 
cago Bar Association and St. Louis Bar Association. Member of Lawyers’ 
Association of St. Louis; Association of Insurance Attorneys (President, 
1937-46). 


THOMAS N. FOYNES, Governor, 1956-58. President and General 
Counsel, Electric Mutual Liability Insurance Company, Lynn, Masachu- 
setts. Boston College, A.B., Yale Law School and Boston University, LL.B. 
Admitted to practice State Bar of Massachusetts, Federal Courts of Massa- 
chusetts, Supreme Court of the United States. Member of the Americar. 
Bar Association, Essex County Bar Association, Lynn Bar Association. 
Member of International Association of Insurance Counsel; Humble Hum- 
bugs. 


IVAN ROBINETTE, Governor, 1956-58. Firm, Gust, Rosenfeld, Divel- 
bess and Robinette, 328 Security Building, Phoenix, Arizona. University 
of Arizona, LL.B., Phi Delta Phi. Admitted to practice State Bar of Ari- 
zona, United States District Court, United States Cireuit Court of Ap- 
peals, Ninth Circuit, United States Supreme Court. Member of American 
Bar Association (House of Delegates, Insurance Section-Casualty Commit- 
tee 1947-56), State Bar of Arizona (Chairman, Insurance Committee 1955- 
56, Secretary 1949-50, Treasurer and Member of Board of Governors 1950- 
55), Maricopa County Bar Association. Member of American Counsel 
Association, International Association of Insurance Counsel, International 
Probate Attorneys’ Association (Member of Board of Governors). 


KENNETH M. WORMWOOD, Governor, 1956-58. Firm, Wormwood, 
O’Dell and Wolvington, 421 Symes Building, Denver, Colorado. University 
of Denver, LL.B., Phi Delta Phi. Admitted to practice State Bar of Colo- 
rado. Member of American Bar Association (Member of House of Dele- 
gates), Colorado Bar Association (Chairman, Negligence Section), Denver 
Bar Association (President, 1953-54). Former Chairman of the Committee 
for Uniform Civil Jury Instructions. Member of Law Club and Lincoln 
Club. 


RALPH E. BECKER, Vice-President. Firm, Brookhart, Becker and 
Dorsey, 1700 K Street, N.W., Washington, D.C. St. John’s University 
Law School, LL.B. Admitted to practice State Bar of New York, District 
of Columbia, United States Supreme Court, and various other boards and 
administrative agencies. Member of American Bar Association (Interna- 
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tional Restrictive Practice Committee and Administrative Law, Anti- 
Trusts, Public Utilities, Tax, International Law, and Comparative Law 
Sections). Member of New York State, District of Columbia, Federal Bar 
(representative International Bar Association, Oslo, Norway, 1956), Inter- 
national, Inter-American (Delegate to 1954 Monte Carlo Conference), Fed- 
eral Communications Commission, Federal Power Commission, Westchester 
County, and Port Chester Bar Associations. Member of Public and Private 
International Law Committee, The American Society of International Law, 
Association of Immigration and Nationality Lawyers, and Judge Advocate 
General Association. Chairman, Federal Bar Symposium—Legal Aspects 
of Atomic Energy. Author: Police Officers’ Legal Manual, ‘‘Symposium 
on Congressional Hearings and Investigations,’’ ‘‘Tort Liability in the 
Atomic Age,’’ ‘‘The Variable Annuity, Its Inception, Development and 
Future.’’ : 


EMILE Z. BERMAN, Vice-President. Law offices, 52 Broadway, New 
York City, New York. New York University, B.A., LL.B. Admitted to 
practice State Bar of New York, United States District Courts for the 
Southern and Eastern Districts of New York, and United States Court of 
Appeals, Second District. Member of American Bar Association, New York 
State Bar Association, Association of the Bar of the City of New York, 
(Member of Committee on Superior Courts). Member of International 
Association of Insurance Counsel, Metropolitan Trial Lawyers’ Association 
(President and Member of Board of Directors). Fellow of American Col- 
lege of Trial Lawyers, Fellow of International Academy of Trial Lawyers 
(Member of Board of Directors), Manhattan Trial Lawyers’ Association. 
Member of the Faculty of New York University Law School and former 
member of the Faculty of the Law School of Columbia University. Author 
of Monograph on Foundations for Evidence, Trial Tactics Series for Prac- 
ticing Law Institute, Article in January, 1955, Federation of Insurance 
Counsel Quarterly, and various other articles. 


JOHN GORDON GEARIN, Vice-President. Firm, Koerner, Young, 
McColluch and Dezendorf, 800 Pacific Building, Portland 4, Oregon. Uni- 
versity of Santa Clara, Ph.B., LL.B. Admitted to practice State Bar of 
Oregon, Oregon Supreme Court, United States District Court of Oregon, 
United States Circuit Court of Appeals, Ninth Circuit. Member of Ameri- 
can Bar Association (Insurance Section), Oregon State Bar Association, 
Multnomah County Bar Association, and Maritime Law Association. 
Served as Circuit Judge pro tem (Oregon, 1955). 


WILLIAM A. GILLEN, Vice-President. Firm, Fowler, White, Gillen, 
Yancey and Humkey, 1002 Citizens Building, Tampa, Florida. University 
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of Florida, LL.B., Phi Delta Phi. Admitted to practice State Bar of 
Florida. Member of American Bar Association (Insurance Section), 
Florida Bar Association (Member of Board of Governors 1951-57 and 
Executive Committee thereof 1954-57, and Chairman Committee on Legal 
Institutes 1956-57), Tampa Bar Association, Hiilsborough County Bar 
Association (President 1953). Member of American Bar Foundation, Inter- 
national Association of Insurance Counsel, and Maritime Law Association 
of United States. Associate Editor, American Maritime Cases; author of 
chapter on ‘‘ Admiralty,’’ Florida Law and Practice. 


ROGER LACOSTE, Q.C., Vice-President. Firm, Lacoste and Lacoste, 
510 Boulevard St. Laurent, Montreal 1, Canada. Sainte-Marie, Jean-de 
Brébeuf, B.A., University of Montreal, LL.B. Admitted Bar Province of 
Quebec, created King’s Counsel 1946 (now Queen’s Counsel). Member of 
Canadian Bar Association (div. 1940-43), Commercial Law League of 
America, International Association of Insurance Counsel, Association of 
Insurance Attorneys, Motor Carrier Lawyers’ Association, Fellow of 
American College of Trial Lawyers. Municipal Judge of the City of 
Outrémont. 


WALTER A. MANSFIELD, Vice-President. Law offices, 1912 Guard- 
ian Building, Detroit 26, Michigan. Alma College, Detroit College of Law, 
LL.B. Admitted to practice State Bar of Michigan, United States District 
Courts and other Federal courts. Member of American Bar Association 
(Chairman, Insurance Section 1954-55), Michigan State Bar Association, 
Detroit Bar Association. Member of American Insurance Society (Council 
Member), International Association of Insurance Counsel, and Fellow of 
American Bar Foundation. 


GEORGE FRANK PURVIS, JR., Vice-President. Vice President and 
Associate General Counsel, Pan-American Life Insurance Company, New 
Orleans, Louisiana. Kemper Military School, Louisiana State University, 
LL.B., Omicron Delta Kappa, Phi Delta Phi. Admitted to practice Louisi- 
ana State Bar. Member of American Bar Association, Louisiana State Bar 
Association. Member of American Judicature Society, Association of Life 
Insurance Counsel, Louisiana Law Institute. Attorney for Secretary of 
State and Insurance Commissioner. Special Assistant Attorney General 
of Louisiana. Author, ‘‘Louisiana Insurance Code and Life Insurance,’’ 
Tulane Law Review; ‘‘The Insurance Code of Louisiana,’’ Louisiana 
vised Statutes, West Publishing Company. 


FREDERICK D. LEWIS, Editor. Professor of Law, Drake University 
Law School, Des Moines, Iowa. University of Illinois, A.B., J.D., Order of 
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Coif, Omicron Delta Kappa, Phi Delta Phi. Admitted to practice State 
Bar of Lllinois and State Bar of Iowa. Member of American Bar Associa- 
tion (Chairman, Committee on Law Students of JBC 1951-53, Member 
Insurance Section), Member of Committee on Continuing Legal Education 
of American Law Institute collaborating with the American Bar Associa- 
tion 1953-54, Iowa State Bar Association, (Chairman of Committee on Con- 
tinuing Legal Education 1956-57) Polk Couty Bar Association. Editor of 
Blashfield’s Cyclopedia of Automobile Law and Practice, West Publishing 
Company, and author of various articles appearing in the Insurance Law 
Journal, American Bar Association Journal and various other legal publi- 
cations. 





The President’s Message 


MEMBERSHIP 


ai MOST WONDERFUL PEOPLE IN THE WORLD,” 
“the finest folks I’ve ever met,”’ “the most congenial group imaginable,” 
“T’ll never miss one of these conventions in the future,’’—that’s how most 
of those attending their first Federation Convention last summer de- 
scribed our membership after rubbing elbows with them for awhile. 

And certainly we should be proud of our membership and of our 
organization because we have now passed through the most dangerous 
phase of our development and have done so without in any wise sacrificing 
the high principles and quality set by those capable leaders we were fortu- 
nate in having during earlier stages of our growth. What I refer to par- 
ticularly is the fact that we are about to reach our limit of 750 practicing 
attorneys. We are so close to it that we are now setting up the machinery 
which will be necessary for the processing and handling of applicants for 
membership when there are no vacancies and applicants must be placed on 
waiting lists. 

We have successfully passed through that era during which we were 
actively looking for members of all types—during which many organiza- 
tions are prone to lower or drop to some extent their standards—and we 
have passed through it without lowering or dropping our standards 
whatever. 

There are a few sections in which, percentagewise, we do not yet have 
an adequate number of members. Our Ways and Means Committee is 
making a survey at this time to determine for us just which these areas are. 
When their report is received, probably within a few weeks after this 
issue of the Quarterly comes off the press, we will know definitely in 
which sections we cannot equitably consider additional applicants from 
among the practicing attorneys. 

In another main category of membership, “Company Men,”’ we are 
not at this time being pinched by a limit we are about to hit. To ade- 
quately balance our over-all membership we can still welcome into our 
midst company men of the high quality we all expect. By “Company 
Men” we refer to general counsel, company attorneys, and company ex- 
ecutives (these latter need not be licensed attorneys). 
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DUES 


To better meet the problems created by increased costs, the member- 
ship at our 16th Annual Convention voted unanimously to set the an- 
nual dues at $18.00. We will be billed on this basis for our 1957 dues. 


‘“THE FEMININE INFLUENCE” 


We have passed another milestone, too. That one is a little more in- 
tangible. It has to do with the feminine influence. In past years we were 
fortunate if our attendance at our conventions included as many as one 
wife out of every four. This year, at least 75% of the members attending 
the convention were accompanied by their wives. This increase in interest 
on the part of the wives is indisputable evidence of the calibre of our or- 
ganization and of our meetings. 

This change makes it desirable that each member supply an additional 
bit of information—his wife’s first name—and that such be made avail- 
able to the membership. To that end you will find elsewhere in this issue 
a “‘tear sheet’’ which can be detached and on which such data should be 
supplied. If the information is sent in without delay, we will try to 
make the names available in time for Christmas cards. 


CONVENTIONS 


Our 1957 Convention will be held at the Waldorf-Astoria Hotel in 
New York City. Because a number of our members plan to attend that 
portion of the meeting of the American Bar Association which will be 
held in London, our convention will be earlier than usual. We will hold 
it Wednesday, June 26, through Saturday, June 29. We have been prom- 
ised airconditioned quarters by the hotel. Plans already beginning to ma- 
terialize certainly indicate that our New York members have definitely set 
out to make this ““The Best One of All.” 

Under the able leadership of Al DesChamps, the member of our 
Board of Governors from San Francisco, our 1958 Convention is also 
beginning to take shape. It will be at the Fairmount Hotel in San Fran- 
cisco, August 20-23, inclusive. (We won’t need air conditioning there). 
The American Bar will meet the following week in Los Angeles. Can 
you imagine all the possibilities in San Francisco with its Cable Cars, 
Fisherman’s Wharf, China Town, etc.? 


"THE QUARTERLY 


Our Quarterly has in a few short years moved upward from a very 
meager start to an enviable position of prominence among legal publica- 
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tions. In the capable hands of our Editor, Prof. Frederick D. Lewis, of 
Drake University Law School Faculty (also Editor of Blashfield on Auto- 
mobile Law), and under the general guidance of this year’s Editorial Policy 
Committee, John Alan Appleman, Charles B. Robison and Robert T. 
Luce, it cannot help but make further marked strides. At a luncheon in 
Chicago on September 14, our Editor, the Editorial Committee, and 
several of our Officers and Committee members, met with most of our 
Chicago members and a number of nonmember company executives with 
two purposes in mind. One was to discuss editorial policy with the 
Chicago area members and company men as a fair cross-section of our 
membership and of the insurance fraternity. The other was to get as 
many new ideas with respect to the Quarterly as possible from such group. 
It was felt by all that the meeting was a definite success from the stand- 
point of both objectives. A number of the suggestions which were dis- 
cussed have been adopted by the Editorial Policy Committee and will be 
put into effect immediately. 


MEETINGS 


Another objective of the Chicago luncheon was that of getting together 
for a very pleasant hour and a half a group of wonderful people with a 
common purpose—the furtherance of the best interests of the Federation. 
It was certainly a success from that standpoint, too. 

In line therewith, let me recommend to each of you that you watch 
for opportunities to have luncheons or other types of group meetings of 
Federation members in your area. For the past several years a luncheon 
for Federation members has been regularly scheduled annually during the 
Texas Bar Convention—no definite program—just a chance to get to- 
gether with other members and their wives and get to know each other 
better. The results? You saw part of them at the Convention at the 
Shamrock -Hilton—how the Texas members pitched in shoulder to 
shoulder to be sure that the job was done well. You may not have been 
completely conscious of another aspect—the genuine respect, admiration 
and friendship for each other engendered by these contacts. State Bar and 
regional American Bar meetings may furnish the opportunities you need. 
Let me know where and when you are going to have such a gathering 
and we will try to have some of the Officers or Committee members there 


to help you. 
COMMITTEES 


In order to help carry on the work and objectives of the Federation 
for this year, a number of committee appointments have been made and 
are listed herein. Other committees will probably be created and further 
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appointments made at later dates. If there are any committees any of the 
members feel should be created or any on which any members wish to 
serve, I would consider it a favor if you would so advise me. 


WAYS AND MEANS COMMITTEE 
L. J. Clayton, Texas, Chairman 
Frederick M. Garfield, New York 
Francis H. Kelly, Illinois 
Walter M. Bjork, Wisconsin 
Norman E. Risjord, Missouri 
Richard F. Stevens, Ohio 
Robert O. Rooney, Illinois 


EDITORIAL POLICY COMMITTEE 
John Alan Appleman, Chairman 
Charles B. Robison 
Robert T. Luce 


1957 Convention Committee: 
Frederick M. Garfield, New York, Chairman, James Dempsey, New York, Vice- 
Chairman (with authority to appoint additional members) 
1957 Convention Program Committee: 
J. Harry LaBrum, Pennsylvania, Chairman (with authority to appoint additional 
members) . 
1958 Convention Committee: 
Claudius A. DesChamps, Chairman (with authority to appoint additional members) . 


COMMITTEE ON FEDERAL RULES AND PROCEDURE 


Thomas B. Weatherly, Texas, Chairman 

Richard W. Galiher, Washington, D. C., Co-Chairman and Co-ordinator 
R. Emmett Kerrigan, Louisiana 

Josh H. Groce, Texas 

Donald M. Mawhinney, New York 

Lowell L. Knipmeyer, Missouri 


NATIONAL PUBLICITY 
Charles B. Robison, Illinois, Chairman (with authority to appoint additional members) 





Report of the Sixteenth 
Annual Convention 


ROBERT T. LUCE 


‘oe DISTINGUISHED AMERICAN LEXICOGRAPHER, 
Noah Webster, published in 1828 his crowning work, Dictionary to the 
English Language, which required twenty years of preparation. Through 
the 128 years which have elapsed, it has maintained its position as the 
authoritative work in the definition and use of words. Upon turning 
to the letter “‘C’’, a Convention is described as “‘A body or assembly of 
persons met for some common purpose.”” However, with all his pro- 
fundity, Mr. Webster would need the words in the some 2400 other 
pages of his dictionary to aptly and properly describe our 1956 Conven- 
tion. It is a task to make a word picture of the program of outstanding 
speakers, diversity of subjects and the elaborate entertainment for the 
non-attendants, and still relive those August days to those who were in 
Houston. 


The entry into the Shamrock-Hilton Hotel is an event itself, with 
the arm of hospitality extended to all. Fabulous is an abused word, but 
unquestionably it was coined to depict the appointments, atmosphere, 
cordiality, cuisine and service of the Shamrock. The Federation of In- 
surance Counsel cherishes its reputation as a “‘working organization.” 
Though much attention is paid to the business side, the fellowship and 
social features are not overlooked as they provide the media of contacts 
between the practicing lawyer, company representatives and Insurance 
Commissioners. The program of the Houston Convention definitely dem- 
onstrated the educational value of our organization as it was the program 
of programs. I will not discuss it further as the various talks will be fur- 
nished you later through the Quarterly and other sources. I would be 
remiss if I did not comment that Mr. John A. Diemand, Chairman of 
the Board of Insurance Companies of North America, Mr. Carrol Shanks, 
President of the Prudential Insurance Company of America, Mr. Vincent 
J. Skutts, President of the Mutual Benefit Health and Accident Associa- 
tion and Mr. Thomas N. Foynes, President of the Electric Mutual Lia- 
bility Insurance Company appeared. 
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The following Vice-Presidents participated: 


Mr. Robert N. Bowling—Southern Farm Bureau 

Mr. Daniel P. Johnston—Traders and General Insurance Company 
Mr. Richard S. Maurer—Delta Air Lines 

Mr. Peter J. McBreen—Aero Adjustment Bureau 

Mr. Norman Risjord—Employers Reinsurance Corporation 

Mr. Forrest S. Smith—American Fidelity and Casualty Company 


The distinguished counsel who spoke were: 


Mr. Richard W. Galiher—Galiher & Stewart—Washington, D. C. 

Mr. John P. Gorman—Clausen, Hirsh & Miller—Chicago, Illinois 

Mr. Newton Gresham—Fulbright, Crooker, Freeman, Bates & 
Jaworski (President of the Texas Bar Association ) —Hous- 
ton, Texas 

Mr. William C. Harvin—Baker, Botts, Andrews & Shepherd— 
Houston, Texas 

Mr. Frederick D. Lewis—Drake University Law School—Des 
Moines, Iowa 


All legal Conventioneers quake when the medico-legal panel comes to 
their attention because of the constant presentation of the ogre—the herni- 
ated disc. The Medical Panel of this Convention covered a wide range of 
subjects, namely: 


Psychosis, Hysteria and Neurosis 

Trauma as Related to the Vascular System 
Whiplash Injuries 

X-ray Interpretations 


Four eminent doctors ably handled these subjects, namely: 


Dr. E. Stanley Crawford—Baylor University School of Medicine 
Dr. J. M. Dougall—Baylor University School of Medicine 

Dr. G. W. N. Eggers—University of Texas Medical School 

Dr. Howard Turner—Des Moines, Iowa 


All of us have attended conventions where the business sessions con- 
sist of twenty-five rows of vacant chairs with a corporal’s guard in the 
rear. The room accommodations at the Shamrock were more than ade- 
quate for the average meeting, but at every session additional chairs were 
required and all those who attended remained until the conclusion of the 
program itself. This in itself is the best criterion of the educational value 
and interest in these talks. 

Who leads a more strenuous life than a lawyer? Even at a convention 
all of us must eat and relax and this was particularly true of this meeting 
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sO proper arrangements were made to handle these situations. Another 
unusual feature of the meeting was the large number of wives who at- 
tended, not only to enjoy themselves but to check and determine if the 
Shamrock Hotel really had 57 shades of green 4 la Heinz as claimed. 


The opening session was the Wednesday Luncheon where, though the 
air conditioning made it extremely cool, a most warm welcome was ex- 
tended to all by Paul D. Connor, who also presented our good friend, 
Jim Dempsey, with an official certificate from Governor Shivers designat- 
ing him a Citizen of Texas. The perfect Master of Ceremonies, John 
Williams, introduced the guests and during the course thereof he was 
interrupted by a flea-bitten elderly lady in gingham dress from the Cactus 
Country of Texas who insisted that she was looking for her cousin. 
Though John attempted to stop her, she would not leave the room but 
continued talking until she finally located her cousin, a distinguished 
gentleman from White Plains, New York. The act was perfect and it is 
a question as to whether the greatest amusement was from her farce or 
Jim’s embarrassment. He was well repaid for the 1955 Convention at 
Washington when he foisted a White Plains lawyer upon us, as Sir Charles 
Pote-Hunt, Q. C. London, England, a prominent English Barrister. 
The meeting then took on a serious aspect when Mr. Dempsey, as Chair- 
man of the Board, presented the George Henry Tyne Award to Mr. John 
A. Diemand, Chairman of the Board of the Insurance Companies of 
North America. All interested in insurance and its problems were im- 
pressed by his discussion of ‘“What’s Ahead for Insurance?” 


Came eventide and no artist’s brush could paint nor author’s pen 
portray the scene when all of us gathered around the beautiful Shamrock 
Pool to imbibe a little, thrill to the aquatic show of the Corkettes and 
partake of a delicious roast beef buffet with fine fellows and lovely women, 
under a beautiful iridescent Texas sky, with a full moon lighting the 
picture. All thought that Wednesday was the night of nights, but Texans 
always do things in a big way and on Thursday, instead of around the 
pool, we were taken to a beautiful large lake on the outskirts of Houston. 
As each man approached this splendid club, he was greeted by a wagon 
with Texas hats of every size and was thereupon properly fitted with 
appropriate headgear. Did you ever sit by mirror-like water, under live 
oaks with over-hanging Spanish moss, while floodlights played upon 
you? That was our experience and after a most appetizing barbecue we 
were treated to an exhibition of square dancing which astounded all. 


Came Friday—serious business in the morning and then luncheon 
for the men while the ladies were enjoying themselves elsewhere. The 
following Past Officers who had rendered meritorious services to the 
organization were presented with plaques: 
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Roger Lacoste, Q. C., Vice-President 1952-55—-Montreal, 
Canada 

William A. Porteous, Jr., Governor 1938-40—New Orleans, 
Louisiana 

Bert E. Strubinger, Vice-President 1950-51, 1954-55, Gov- 

ernor 1952-54—St. Louis, Missouri 


Following a fine meal, relaxation was provided by the Rev. Wm. Death- 
erage of Houston and a raconteur extraordinary. In a Bob Burns man- 
ner, he told story after story, anecdote after anecdote, causing the room 
to be filled with laughter. Until the last, there was some skepticism as to 
whether or not he was a Minister of the Cloth or a repetition of the act 
put on at the Wednesday Luncheon, but his innate dignity and poise 
commanded the respect of all. 

Following the Friday afternoon discussions, the annual business meet- 
ing was held with reports, resolutions and election of officers. The Presi- 
dent’s Reception that evening had the usual conviviality and eclat so 
everyone was in proper mood to enter the dining room for the Banquet 
itself. The entrees of individual Rock Cornish hens and fresh Gulf Red 
Snapper attest to the excellence of the Shamrock-Hilton service. 

As your Retiring President, it was a distinct honor and privilege to 
preside at this function, inasmuch as it represented the Twentieth Anni- 
versary of the founding of the Federation of Insurance Counsel. With 
sorrow, I announced the death on March 4, 1956, of Mr. Scott Fitzhugh, 
Memphis, Tennessee, one of the founders of the Federation and its Presi- 
dent 1937-1940. In absentia, Presidential Plaques were presented to Mr. 
David F. Lee of Norwich, New York, one of the founders and its first 
President for the period from 1936-37, and Mr. Julian B. Humphrey, 
New Orleans, Louisiana, President 1947-48, who sent a telegram express- 
ing his regret at his inability to attend. Mr. Henry B. Walker of Evans- 
ville, Indiana, President 1941-46, was unable to come. His son, Henry B. 
Walker, Jr., who had driven the entire night before to be present, accepted 
the plaque on behalf of his father. 

One of the bulwarks of our American Way of Life, we all feel, is 
Insurance and especially is this true of Life Insurance. This is not to be 
interpreted as a commercial but one of our earliest lessons in geography 
was the picture of the Rock of Gibraltar as it guards the narrow straits 
between the Atlantic and the Mediterranean and until later in life, I 
think most of us were of the opinion that inscribed on that rocky forma- 
tion was the name “‘Prudential.’’ Like the pinnacle of that rock, the con- 
cluding function of our Convention presented Mr. Carrol M. Shanks, 
President of the Prudential Insurance Company of America. His astound- 
ing career, which has advanced him to that position, has given him a 
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conception and grasp of economic, family and industrial situations. His 
address ‘‘Insurance and Its Public Relations Problems” was a beacon light 
to all of us. 

Time marches on and I had reached the end of my tenure of office 
with you—a most pleasant 12 months due to the cooperation which each 
of you extended to me. In all humility, I take this opportunity to thank 
every one of you. All of us, particularly those who have been in the 
Executive Family of the Federation, are’ aware of the interest and effort 
expended by John Williams in the furtherance of the Federation since 
his first formal appearance at Bedford Springs. Because of physical 
stature, as I handed the gavel to John Williams, it was necessary for me 
to look up to him. However, I look up to him not only because of my 
height but also because of the admiration and respect which I have for 
him and I know of no one to whom I would rather turn over that piece 
of mahogany. With John at the helm, General LaBrum as Executive 
Vice-President, George Woodliff as Secretary-Treasurer and the fine Official 
Family which surrounds them, I am confident that all members of the 
Federation can look forward to his regime during the coming year to 
enhance our pride in the Federation. It was then my privilege to have 
presented to me by retiring Chairman of the Board of Governors, through 
the gracious generosity of the West Publishing Company, a complete set 
of Appleman on /nsurance Law and Practice and also a testimonial plaque 
as your Retiring President. I am sure any of you, placed in my position, 
would be filled with the same emotions as I had and I thank all of you 
and the West Publishing Company. 

The program itself was so varied, complete in every respect with a 
diversity of specialty work and a share in fun that it is difficult to recount 
the events of those three days. A question broached to any lady there 
(except Jim’s cousin) would secure the response that the ladies’ functions 
such as the Wednesday Afternoon Tea, and the boat ride down the Houston 
Ship Channel, the Touch of Old Mexico, the Sherry Party at the River 
Oaks Country Club were truly delightful. In real Texas style, the charm- 
ing wives of our members in the Lone Star State extended themselves to 
the utmost to show the ladies that Conventions of the Federation are 
worth-while. In like manner, the children who attended were entertained 
through the three days. 

Texas is a ‘bottle state’ or in other words, no drinks are served over 
the bar. Our Texas Members, in their characteristic fashion, had gone 
to the extreme to overcome this “bottle neck’’ by providing the Corral, 
the Hospitality Suite. For months both men and women had beeen work- 
ing making shadow boxes with appropriate figures, wall friezes with 
cattle brands, Texas literature, signs, etc., to furnish the four rooms in- 
side and an outside patio under the stars for our exhilaration. When one 
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thinks of Texas normally the first thought is gushers—I refer to oil and 
not conversation extolling the virtues of the state itself. However, in the 
Corral, the constant removal of corks provided the gusher spirit, though 
this does not mean that arms were constantly at a forty-five degree angle. 
The Hospitality Suite and its accoutrements were through the generosity 
of the Texan Members who assumed the entire expense thereof. The 
decorum of all present and the absence of unruliness, because of alcoholic 
content, was most conspicuous. 

An amusing incident of the Convention was the Siamese Twin Act 
of Jim Dempsey and Hap LaBrum. Mr. LaBrum arrived at the Shamrock 
Hotel sans luggage as he alleged it had been purloined in New York City. 
With his customary affluence and luxury, Jim Dempsey checked into the 
Shamrock with an extensive wardrobe consisting of two garments for 
every occasion. He took pity upon the distinguished Philadelphian and 
shared his clothing with him—it was the universal report of the news 
commentators that they had never seen the General better dressed and 
groomed than during those three days. It presented this problem—only 
by their faces could you recognize them. 

On that Saturday, August 25th, when the curtain was drawn on the 
Convention, all agreed that John Williams had been in the role of Houdini 
in making Houston and the Shamrock our Convention Site. The whole- 
hearted cooperation extended to him by the other Texans contributed 
much and has established an enviable standard for our future meetings. 
John, with his usual efficiency, appointed a fine Convention Committee 
to work with him and appropriately as a member, was the Weather Man 
as Vice Chairman. He fulfilled his assignment with perfect weather, lovely 
nights and a beautiful moon as the piéce de résistance. 
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What Lies Ahead for Insurance? 


By JOHN A. DIEMAND* 


Ih ADDRESSING YOU on the subject ““What Lies 
Ahead for Insurance?’’ let me try to talk with you as though you were 
thinking of calling me as an expert witness. You would want to know 
something about my qualifications, and I could tell you this: For a 
number of years I was in the claims departments of three casualty com- 
panies, serving successively as stenographer, investigator, adjuster, and 
finally as department head. It has been my privilege to assist in the prep- 
aration of many cases for trial, and to attend trials in a number of State 
and Federal jurisdictions. I have observed and studied the whole develop- 
ment of the legal rules as to employer's responsibility for injury to his 
employees. In this connection I wish to state that I consider the passage 
of Workmen’s Compensation laws as a great relief to one’s conscience, 
when one considers the harsh and inhuman methods applied in the 
settlement of employees’ claims before the passage of these laws. 

I have participated in the development of all lines of non-life insur- 
ance, from annual writings of a few millions in premiums at the turn 
of the century, to the eleven or more billions now written each year. 

I have passed through the period when a verdict of $5,000 was con- 
sidered excessive, even in serious cases where proof of negligence on the 
part of a defendant was a difficult process as compared with today’s rather 
easy road to bring a case before a jury and with tremendously high ver- 
dicts the order of the day in many courts. 

I hope you will consider this a sufficient background to qualify me for 
the views I should now like to express. 

Insurance, like love in the movies, is a “‘many-splendored thing.” 
The Supreme Court of the United States, in a case we will want to 
reconsider today, points out that it is one of our largest “‘industries,’’ touch- 
ing the lives and property of nearly every man, woman and child in the 
country. 

To judge its future requires a look at it from each of many points of 
view. To varying numbers of you, each of these points of view is your 


* President, Insurance Company of North America, recipient of the George Henry Tyne 
Award. Address delivered at the Sixteenth Annual Convention in Houston, Texas, August 
22, 1956. 
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own. No doubt many of you are stockholders in my own or other com- 
panies—perhaps both. Again, I am sure that there are those of you who 
are, like myself, on the staff of an insurance company, as house counsel or 
officer. I doubt that there is any one of you who is not covered by one or 
more insurance policies or plans. Even if, by the strangest of chances, any 
one of you has bought no coverage of his own, it is most unlikely that he 
falls completely outside of all governmental or compulsory schemes such 
as social security, workmen’s compensation, compulsory auto or unin- 
sured motorist funds. Then, again, virtually every one of you in your 
daily practice either is, or represents, or defends, claimants under policies. 
Some of you may be on the staff of law committees of multi-company or- 
ganizations, such as rating, service or advisory organizations. Finally 
(and this is probably the smallest group) there will be judges who preside 
over and decide insurance litigation, or legislative and supervisory officials 
who make and administer the laws applicable to the business. 

Those of you in each of these classes will have different interests in 
the business, and will be looking for different answers to the question, 
WHAT LIES AHEAD FOR INSURANCE? Many of you will be put- 
ting the question simultaneously from several points of view. The basic 
problem of those, like myself in company management, is to recognize 
these questions and points-of view, to know the answers you wish to hear, 
to work out the best reconciliation our judgment suggests where these an- 
swers conflict, and then to make these answers come true as far as we can 
do so. 

Let me give you one man’s opinion of what the answers should be to 
each of the groups I have mentioned: the staff, the stockholders, the policy- 
holders, the claimants, their counsel and the officials who deal with the 
business. Then let us consider what might be done to make these answers 
come true. 

Those of you who are insurance stockholders would like to hear it 
said that the future holds prospects of dividend increases and capital gains. 
Stated at long enough range, the prediction can be honestly made. In- 
surance is a growth industry. It has been particularly so during the first 
half of this century, as its casualty branch has come of age. As the tempo 
and complexity of modern life has increased and as number and density of 
population has grown, the risks of living have multiplied correspondingly. 
As experience with these risks has accumulated, and as their occurrences 
have been studied, means have been devised to spread them through new 
methods of underwriting. Each success in this direction has broadened 
the insuring public and deepened its realization of the need for new 
coverages. 

A sensational example in this direction has been the development of 
personal accident and sickness insurance. You are equally aware of the 
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current pressure for widening the automobile field. It takes no great imag- 
ination to appreciate the similar trends which must follow as the peaceful 
uses of nuclear energy expand. 

Thus, speaking in broad outlines, there is every reason for long-range 
optimism among the stockholders of sound, well-managed and progressive 
insurance companies. From a shorter and immediate view, one must be 
more cautious. In the next few months insurance, in common with all 
other business, faces the nervous uncertainty surrounding an election. 
Moreover, this is the season when the younger sisters of those lusty, gusty, 
ungracious and expensive ladies, Carol, Edna, and Hazel, may visit the 
scene. 

Now let us turn to a class which is larger than stockholders, but less 
intimately connected with the companies—those presenting claims. In 
reply to the question ‘“What lies ahead?”’’ they should like to hear it said 
that they can continue to expect fair and prompt settlements. 

There is no reason to give any different reply. Having in mind the 
number of policies written daily by all types of insurers, and the number 
of claims and losses occurring under them, it is astounding how seldom 
there are differences of opinion leading to litigation. The ratio of claims 
to suits brought is what you lawyers call de minimis. Speaking face- 
tiously, this may be disappointing to you gentlemen of the Bar; but, quite 
seriously, it is a tribute to the mutual fairness with which your clients and 
our companies approach solution of the complex questions of fact and law 
which appear in the reports of those cases which are litigated. 

However, there are at present two obstacles to prompt and fair settle- 
ments in the field of third party claims, of which you are aware and which 
cannot be passed unnoticed. Both deserve your careful study and best 
efforts. 

Let us consider promptness first. To quote a legal maxim, “‘Justice 
delayed is justice denied.’’ You are at once aware of the topic to which I 
refer. The problem of congested court calendars is one under anxious 
scrutiny of the bench and bar throughout the country. Let me urge each 
of you to do his best to solve it. 

As to the question of fair settlements, they will continue to be the 
rule if both sides approach them in good faith. Difficulties arise when 
either side sets out to over-reach the other. Such tactics are soon dis- 
covered. A natural, if not wholly justifiable, reaction takes place. Deal- 
ings become at arms length, and if this continues long enough, fists appear 
at the ends of the arms. 

The subject need not be pursued further. It is not for me, a lay- 
man, to suggest details of your conduct as trial lawyers—either for claim- 
ants or for companies. However, let me suggest this thought: 

Bending every effort to get the last dollar out of the companies can, 
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in the end, be as harmful to claimants as can last-ditch resistance to claims 
by companies. Somehow or other the courts, legislators and supervisory 
officials find ways of dealing with overzealous advocacy on either side. 
Now let us turn to the largest and most important class of persons 
concerned with insurance, the class to which I am sure you all belong— 
the policyholders. They are our customers, and “the customer is always 
right.”” This is no pat and pious motto. It is good, hard business sense. 
Without the customer’s dollars the wheels of business would not turn. 


What answer does the policyholder hope to hear given to the question 
we are discussing? In common with all other buyers, he hopes for better 
goods (in our case services) at better prices, and on more convenient terms. 


Again—but subject to considerations I shall mention shortly—there 
is no reason to give anything but an encouraging reply in long range 
terms. For the immediate present, there are very serious problems. 


With funds to back their underwriting higher than ever in our his- 
tory, and with more capable people on their staffs than ever before, the 
insurers of this country are better than ever equipped to give the insuring 
public the broader and simpler coverages they have every right to expect. 
Again, now that the legislatures of every State in the Union permit mul- 
tiple line underwriting by properly qualified insurers, it would seem that 
the legal road has been cleared for fire, marine and casualty companies who 
wish to give their policyholders full service in their field. Looking to the 
future, it is not hard to imagine that before long the barriers between the 
life and non-life fields—already broken as to accidental death coverages— 
will disappear. Multiple-line will become universal underwriting; and the 
American Insurance Industry will come to the maturity long since 
reached abroad. 


From the policyholder’s point of view, there are equally favorable 
factors at work as to price of coverage. 


With the benefit of a long history of business accounting, of develop- 
ing statistical theory and practice, and with the age of high-speed data 
processing by electronic methods at hand, it would seem that appreciable 
savings on the expense side of the premium dollar should be possible. 
Moreover, laws requiring rates to be “‘reasonable, adequate, not excessive 
and not unfairly discriminatory,’’ now on the books of every state, would 
seem to require that these savings be passed on to the policyholders. 

Furthermore, the widely tried and proven practices of installment fi- 
nancing, prevalent in almost every other field of business, would lead you 
to expect that there would be no difficulty in making the same conven- 
iences available to buyers of insurance. In virtually no states are there laws 
to prevent it. 
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Why, then, should I hesitate to paint a completely rosy picture from 
the policyholder’s point of view? In brief, it is because of the experience 
of my own group of companies. 

These conditions favorable to the policyholder, of which I have just 
spoken, are not completely new. We saw them developing more than ten 
years ago. True to the principles which have guided our Companies since 
their founding—that we best serve our stockholders and agents when we 
best serve the public—we sought to take advantage of every opportunity 
to provide the broadest and simplest coverages at the lowest possible prices 
and on the most convenient terms consistent with sound underwriting 
and allowed by law. 

We could not see how there might be any valid objection to these 
principles, nor any good legal ground for contesting our right to follow 
them. To our mind, then and now, these were principles which should 
guide every member of the industry. 

Naturally, we could not expect every one of our competitors to ac- 
quiesce in every detail as to when and how each new form of coverage, 
each new scale of rates, and each new method of premium financing should 
be put into effect. Again, we could not expect that the officials charged 
with supervision of our business would immediately and automatically 
approve every proposal we might present. However, we saw then no 
reason to anticipate the long, bitter and concerted opposition by our com- 
petitors, and the difficulties of administrative interpretation which we have 
since faced. 


You will recall that in 1944 the South-Eastern Underwriters Assocta- 
tion case reached the Supreme Court of the United States. In it the Fed- 
eral Department of Justice had charged that this Association, its member 
companies, and officers had violated the Anti-Trust Laws by using coer- 
cive methods to freeze forms of coverage, premium rates and agents’ com- 
missions. The defendants demurred on the grounds that these were not 
matters of Federal concern; since insurance was not interstate commerce. 
The Supreme Court ruled that the demurrer was insufficient, that insur- 
ance was commerce (interstate commerce when: conducted across State 
lines) ; and that, if the alleged coercive acts had occurred, they were vio- 
lations of Federal Law. 


You will also recall that the charges were never tried because the 79th 
Congress passed in 1945, and the President approved, its Public Law 15, 
known as the McCarran Act. Knowing the evils of restraint of trade 
charged in the S.E.U.A. case, and aware of its power (declared by the 
Supreme Court) to correct them, Congress nevertheless declared the con- 
tinued regulation and taxation of the business of insurance by the several 
states to be in the public interest. It did so, however, upon very significant 
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conditions. After giving the states two years to perfect their patterns of 
insurance legislation during which (speaking generally, to be brief) Fed- 
eral Laws should not apply, further suspension of Federal law was con- 
ditioned on the existence of State regulation. Furthermore, Federal law 
was to apply in any case to acts or agreements of boycott, coercion or in- 
timidation. It is most important to recall that this law was passed only 
after industry representatives had attempted—and failed—to persuade 
Congress that the insurance business was entitled to a complete exemption 
from the Anti-Trust Laws. 

At this stage the intent of Congress seemed abundantly clear, and 
nothing has since happened to becloud it. As in all other national indus- 
tries, those who wished to compete should be at liberty to do so, free of 
boycott, coercion, or intimidation. On the other hand, those who wished 
to act in concert and who had grown accustomed to doing so under the 
previous regime of State regulation, should be permitted to do so—upon 
the condition that the states provide regulation to protect against abuse of 
this privilege. It is safe to say that the thought furthest from the mind of 
Congress was that the anti-competitive abuses charged in the S.E.U.A. 
case should be continued under the protection of state laws. 

During the two-year moratorium granted by Congress, the states be- 
gan to develop their pattern of multiple-line legislation which I have men- 
tioned before, thus giving authority for the broader and simpler coverages 
we wished to write. Again, during this period, nearly every state passed 
rating laws authorizing concerted action in price fixing (which you all 
know to be malum per se under the Anti-Trust Laws) but on the condi- 
tion that the prices fixed should be “‘reasonable, adequate, not excessive 
and not unfairly discriminatory.’’ Furthermore, in each of these laws it 
was provided that: 


“Nothing in this Act is intended (1) to prohibit or discourage 
reasonable competition, or (2) to prohibit or encourage uniformity 
in insurance rates, rating systems, rating plans or practices. This Act 
shall be liberally interpreted to carry into effect its purposes as herein 
set forth.” 


Again in virtually every Act it was provided that no insurer should be 
obligated to join a rating organization. Furthermore, even in the few 
states where there are compulsory rating bureaus, as in those where there 
are not, provision was made for ‘‘deviations’’ (or independent, lower 
rates) by companies who could justify them by their own circumstances. 


Against this background, we should have had no difficulty in intro- 
ducing our program of broader and simpler coverages, lower rates based 
on demonstrated savings in expense, and more convenient installment 
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payments of premiums. If our competitors did not wish to follow us, 
there should have been no difficulty in our “going it alone.” 

However, without extending these remarks beyond allotted time and 
limits of your patience, let me tell you a bit about the difficulties we have 
had over the past decade in connection with our Homeowners Policies (to 
select only one of our “‘package’’ coverages), our rate deviations and our 
Installment Premium Plan. Let me also say a word as to the difficulties 
we have had in sustaining our clear right to act independently of rating 
bureaus. 

Unless you took the hours and days necessary to review the adminis- 
trative and judicial records of our hearings, trials and tribulations, you 
would find it hard to believe the extent of concerted opposition we have 
met from our competitors to our placing these improvements before the 
insuring public. 

The contests over the Installment Premium Endorsement were long 
and bitter. They involved administrative hearings demanded by our com- 
petitors in more than twenty states, and appeals to the courts in five. Now 
this endorsement is approved in all but Mississippi, Missouri, New Hamp- 
shire, and Virginia. Texas has its own note plan. and Virginia is about to 
set one up. As to deviations, our competitors forced us into long and ex- 
pensive hearings and litigation in Pennsylvania, Illinois, and New York. 
At present we are in Court in the District of Columbia, and about to get 
there in North Carolina. However, in no jurisdiction have we yet been 
finally defeated in this field. As to the Homeowners Policies, it has taken 
us about three years of constant negotiations with supervising officials to 
secure the approvals which we now have from forty-two states. 

With respect to our general right of total or partial independence from 
rating bureaus, as we might choose, our competitors obliged us to take this 
question all the way to the Supreme Court of the United States, even 
though the New York Superintendent, all the courts of that State, and 
the United States Supreme Court concluded that our right was clear. Even 
now these same competitors are obliging us to conduct that same struggle 
on the West Coast. 

You, like we, must be asking yourselves how these things are possible 
in the light of the S.E.U.A. case, Public Law 15 and the State legislation 
which followed. 

Can it be that it is still possible for insurance companies acting in con- 
cert, and through their organizations, to stifle competition and throttle 
initiative? Can they slow the rate of progress to the pace of the majority? 

Alternatively, have the State supervisory officials misunderstood the 
permission given by Congress in Public Law 15, to “‘regulate’’ the business 
of insurance? Have they, instead, read into that Act a direction to “‘con- 
trol” or “‘permit private control of’’ our industry? 
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To my mind, “‘regulation’’ of the business means: 


1) Establishment of proper safeguards; so that those who engage in 
it, being to a great extent fiduciaries as to the property of others, will be 
of good moral character and adequate ability; and so that the solvency of 
the underwriters is made as certain as possible; 


2) Promulgation of the broadest possible general rules as to proper 
forms and rates and then 

3) Making certain that, within this broad framework, there is the 
fullest possible opportunity to compete by those who wish to do so in 
the public interest. 

On the other hand, ‘control’ (as I have used the word) implies 
cluttering up this broad framework of safeguards with a network of need- 
lessly technical and inflexible rules as to the precise wording of forms, 
specific figures for rates, and the exact details of conducting the business. 
All the benefits of free enterprise, upon which the strength of our country 
is based, disappear when “‘control’’ in this sense takes the place of “‘regula- 
tion,’’ when dead statistics are used to smother live judgment, and when 
initiative for the future is bound by chapter and verse of past precedent. 


You may be sure that interest in the questions I have put extends far 
beyond those of us who are here today. Congressional interest in the 
business of insurance did not die when Public Law 15 was enacted in the 
79th Session. You have only to look at the calendar of the 84th, dealing 
with flood, crop and war risk insurance, nuclear energy, “‘model’’ Work- 
men’s Compensation, and other insurance problems, to realize the breadth 
and depth of continuing Congressional interest in our industry. 


Whether or not that interest will remain favorable to State regulation, 
as conditionally permitted a dozen years ago, depends upon the answers 
to the questions I have put. Unless and until satisfactory answers are 
found by Congress, no one can be sure as to ‘““What lies ahead in the regu- 
lation of Insurance.” As counsel for companies, as supervisory officials, 
as judges and legislators, you can do much to shape the answers. If you 
and we in company management continue to make the public interest our 
prime concern, as we are pledged to do, the answer is bound to be correct. 
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Aircraft Litigation— Problems 
Confronting Trial Counsel 


By RICHARD W. GALIHER* 


yan PROBLEMS CONFRONTING TRIAL COUNSEL in 
an aviation case are to a large extent the same as those confronting counsel 
in any involved tort case multiplied several times. The careful experienced 
trial lawyer about to try an aviation case will take the same general steps 
in preparing his case for trial that he takes in any tort case. However, he 
will likely find the amount of preparation required in most aviation 
cases to be enormous. For example, in one case in which I participated 
there were approximately forty eye-witnesses to a mid-air collision from 
which only one (1) person survived. Involved in the case was not only 
the question of negligence, but the situs of the accident, and a number of 
intricate legal principles. I would not say that a capable, experienced, tort 
trial lawyer could not adequately try an aviation case which confronts 
him for the first time but I would say that in most instances he will find 
that he has embarked upon a new and uncharted course and one that will 
require intense study and preparation before he walks into the court room. 

To interview each witness, to eliminate the wheat from the chaff, to 
select the best witnesses, to plan the method of procedure, and to prepare a 
memorandum of law, represents in many instances a gigantic task and one 
which is time-consuming. Fortunately, there are few air crashes, but when 
they occur, their consequences are usually tragic and devastating. Many 
times, an experienced aeronautical engineer can help chart the preparation 
of an aviation law suit and can link together an otherwise puzzling chain 
of circumstances. 

The last ten years has brought a considerable change in the type of 
airplane litigation with which I have had contact. Ten years ago, most 
of the law suits seemed to involve injuries received as a result of crashes or 
from turbulences. However, gradually and perceptibly, the type of litiga- 
tion has broadened. Lawyers are now instituting suits based upon im- 
proper location of baggage racks within planes, defective seats, defective 





* Partner in the firm of Galiher & Stewart, Washington, D. C. Address presented as 
part of a forum on the ‘‘Practical Aspects of Aircraft Litigation,”” moderated by Richard S. 
Maurer, Vice-President—Legal, Delta Air Lines, Inc., at the Sixteenth Annual Convention 
in Houston, Texas, August 24, 1956. 
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steps or landing ramps. The more airplane travel the more claims of this 
nature. One airline official has remarked to me that each winter his Com- 
pany is flooded with nuisance claims on its Florida run, designed of course, 
to pay for a vacation trip. 

Within the last ten years we have seen the adoption by a number of 
states of legislation covering suits against a non-resident owner and op- 
erator of an aircraft involved in an accident within a particular state as 
well as legislation which applied financial responsibility acts to airplane 
accidents. 

There are some occasions when airplane accidents bring about suits 
against both the federal government and an individual air line as a result 
of an aircraft collision. A suit against the government is, of course, per- 
missible under the Federal Tort Claims Act, but a jury trial is not per- 
mitted by the Act and the law suit must be tried before a judge. A com- 
mon law right of trial by jury is always available to the claimant against 
the air line. In some cases, attempts are made to consolidate the matters 
for trial, but my advice to you, particularly if you may represent a de- 
fendant, is never to agree to such a consolidation. 

I have personal experience of such a consolidation and the difficulties 
that it leads to. In 1949, a bad air crash occurred at Washington National 
Airport as a result of which approximately forty law suits were instituted 
against an air line and against the federal government. Only two of them 
joined both the air line and the United States in the same suit; probably 
because this was prior to the Yellow Cab decision in the Supreme Court of 
the United States permitting the government to be joined as any ordinary 
tortfeasor with another defendant. It seemed to be to everyone’s advan- 
tage to consolidate the cases for trial and most of the attorneys entered 
into a stipulation providing for the trial of a test case on liability, the 
measure of damages being reserved. I spent nine solid weeks before a fed- 
eral court on behalf of the air line involved and I witnessed the impracti- 
cality and inadvisability of trying a jury trial in the same court room and 
at the same time a non-jury trial was being heard by the court, as it was 
in this test case, which was to determine the liability of the federal govern- 
ment in a non-jury case and the liability of the air line in a jury case. The 
jury, in my opinion, could not understand why it could not decide the 
case involving the government and I feel that it would have held the gov- 
ernment responsible if it had been so permitted. During the course of the 
trial of this case, there were frequent quarrels between counsel representing 
the plaintiffs and counsel representing the government. As an innocent 
bystander to most of these disputes, I am satisfied that they reflect to our 
disadvantage, particularly because it was necessary for us to work reason- 
ably close with the government, for the reason that its vast resources were 
available in preparing the case for. trial, and most important the United 
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States did not consider my client to be in any way to blame for the acci- 
dent. I am convinced that some ill feeling was engendered by the argu- 
ments and quarrels between opposing counsel which affected our chances. 


The Civil Aeronautics Board makes a practice of conducting hearings 
into certain aircraft accidents. Some of these hearings are public in nature 
and are sometimes extended and time-consuming. I can remember one 
such hearing following a very serious aircraft accident which brought 
about the death of a number of persons, and which consumed a period of 
ten days. The records of these hearings are published and are available for 
examination by anyone. In the CAB file are usually found the names, 
addresses, and statements of all persons having knowledge or pertinent 
information about the aircrash. Many times I have received inquiries from 
lawyers involved in aircraft litigation in some locality far removed from 
Washington, D. C. I have been asked to obtain certain information from 
the Civil Aeronautics Board on some occasions and on others I have been 
asked to check the Civil Aeronautics Board record to make certain that the 
lawyer involved in the litigation had all of the information contained in 
the CAB file. Invariably, we have discovered vital and important infor- 
mation in the files of CAB which was not in the possession of the trial 
lawyer. This sometimes applied to the names of witnesses and other times 
to statements given by witnesses. I cannot urge too strongly that anyone 
involved in aircraft litigation, should check, or have checked, the investi- 
gation file of the Civil Aeronautics Board and I mean by this that a per- 
sonal investigation should be made and that it should not be left to cor- 
respondence, because all too often, I have seen that the correspondence did 
not bring about the securing of the complete record. I do not mean to 
indicate any intentional failure on the part of the Government to send the 
information to the inquiring attorney. I mean.simply that in the opera- 
tions of our government, there are human failures and inadvertence which 
can sometimes react to the prejudice of the person relying upon his belief 
that he had the entire record. 


It is the policy of the Civil Aeronautics Board where testimony of its 
investigators is desired in a law suit to require the party desiring the testi- 
mony to write to the CAB requesting that the CAB permit the investi- 
gator to testify in court. This reflects a modification of the CAB’s original 
policy which was to refuse to permit its employees to testify in court. In 
some instances, the CAB would approve the taking of the testimony of 
the witness so that it would be available in deposition form for use in 
court. Where the investigator has testimony not available to a party, the 
CAB will permit its investigator to testify in court. However, the giving 
of opinions by the investigator or employee are frowned upon and usually 
will not be given voluntarily in court. In a few cases, the courts have 
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ordered the giving of such testimony. In Universal Airlines vs. Eastern 
Air Lines,’ the question of the giving of testimony by such an investi- 
gator was involved. There the investigator's deposition had been taken 
pursuant to authority given by the Board, but when it was offered during 
the trial, one of the parties objected to its admissibility because of the 
availability of the witness for the giving of oral testimony. The court 
ordered the witness to testify and he did so over the objection of the CAB 
and gave testimony concerning his investigation of the accident. Since the 
witness was a recognized aeronautical engineer, he was also ordered by the 
court to give his opinion concerning the angle of collision of the two 
planes involved in the accident. On appeal, the CAB filed its brief as 
amicus curiae and asserted that the court should have regarded the wit- 
ness as unavailable to appear because permission had not been granted by 
the Board, and further that his deposition should have been admitted into 
evidence. The District of Columbia Circuit Court stated that the trial 
court should ordinarily receive the deposition of the CAB investigator, 
but considered the action taken by the lower court in ordering the witness 
to testify as proper. The court further said that where the CAB investi- 
gator is the sole source of evidence reasonably available to the parties, with 
regard to the precise position and condition of aircraft after a disaster, 
that it is incumbent upon the CAB to make his testimony available by 
deposition or in person; and further, that if the deposition is not forth- 
coming or is insufficient, the court has power to order his personal attend- 
ance. The court did approve the position taken by the CAB that it could 
not be required to produce its reports, orders, or private files or to testify 
as to the contents of such private papers. Finally, the court said that the 
conclusion or opinions of the administrative agencies or boards or any 
testimony reflecting directly or indirectly the ultimate views or findings of 
the agency or board would probably be inadmissible because they would 
tend to usurp the function of the jury. The court believed that such test- 
mony was inadmissible because it fell within the general rule which ex- 
cludes hearsay and opinion evidence. Query. Does this decision exclude 
opinion testimony where the investigator as in this case was qualified by 
experience and training to give an expert opinion? I think not! 

The Civil Aeronautics Act of 1938 did not require that carrier tariffs 
contain provisions of written notice of injury to the airline within a pre- 
scribed period following an accident, or institution of suit against the 
airline within a certain period of time. However, for many years it was 
the practice of air carriers to file such rules tariffs and the Board for many 
years did not reject them. There has been voluminous litigation over the 
validity of the tariff limitation requiring written notice of injury or death 
and institution of suit within a prescribed period and there is no unanim- 
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ity on the question of the validity of such regulations. Finally the Civil 
Aeronautics Board concluded that the presence in the tariffs of limitations 
on the institution of personal injury or death actions constituted a trap to 
the unwary and consequently on November 10, 1954, (CAB Order E 
8756) provided that commencing, January 1, 1955, all carriers should 
cancel provisions in tariff regulations which contained any limitation or 
condition on the carrier’s liability for personal injury, death, or property 
damage. 

A number of interesting aviation cases have involved the Warsaw 
Convention. The United States as one of the signatories to this treaty 
adopted in 1929 made such treaty applicable to all passengers in inter- 
national transportation subject to this Convention, which limited total 
recovery for accidents to 125,000 gold francs or $8,300.00 in U. S. 
Currency. All carriers of signatory nations in international transportation 
are permitted to avail themselves of the provisions of this Convention un- 
less the damage is caused by the carrier’s wilful misconduct or by such de- 
fault on his part as, in accordance with the law of the court to which the 
case is submitted, is considered to be equivalent to wilful misconduct (49 
Stat. [Part 2] 3020). Wilful misconduct has been construed in American 
Air Lines vs. Ulen,? as the wilful performance by the carrier of any act 
with the knowledge that the performance of that act was likely to result 
in injury to a passenger, or the performance of an act with reckless and 
wanton disregard of its probable consequences. Under these conditions 
wilful misconduct would exist. Although a number of cases have been 
tried involving the Warsaw Convention very few have resulted in verdicts 
in excess of the Convention limitations or in the finding of wilful miscon- 
duct. Recently the New York courts have had occasion to pass on several 
claims involving this Convention. In the celebrated case of Froman vs. 
Pan American,’ the defendant conceded its liability for the amount pre- 
scribed by the Warsaw Convention, but denied any wilful misconduct, 
proof of which would have permitted the plaintiff to make an unlimited 
recovery. The trial in the lower court brought about a verdict for the 
Convention limits, the appellate courts of New York affirmed the case 
without opinion, and the Supreme Court denied certiorari in this case. 
Several other New York cases have brought reversals in suits involving 
recoveries in the lower court in excess of the Convention where the appel- 
late court found that the Convention should be applied because of the ab- 
sence of wilful misconduct. Goepp vs. American Overseas Airlines, and 
Grey et al. vs. American Air Lines.* 

2 87 U. S. App. D. C. 307, 186 F (2d) 529. 


3135 N. Y. S. (2d) 619. 137 N. Y. S. (2d) 821, App. denied 308 N. Y. 1050., 


cert. denied 349 U. S. 947. 
41952, 281 App. Div. 105, 114 N. E. (2d) 37, 305 N. Y. 830, cert. denied, 346 
U. S. 874, 74 S. Ct. 124; 4 Avi. 17,572, Aff. 227 F (2d) 282. 
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Article 20 of the Convention exonerates an airline from liability if it 
establishes that it took “‘all necessary measures to avoid the damage or that 
it was impossible * * * to take such measures.”” This article further 
provides: “In the transportation of goods and baggage the carrier shall 
not be liable if he proves that the damage was occasioned by an error in 
piloting, in the handling of aircraft, or in navigation and that, in all 
other respects he and his agent have taken all necessary measures to avoid 
the damage” (49 U. S. Stat. 3019). 

On September 28, 1955, at the Hague, 26 nations executed a protocol 
to amend the Warsaw Treaty. The United States has not as yet ratified 
or signed the new agreement and it does not become effective under its 
terms until 30 signatory countries have ratified it. The provision of spe- 
cial significance and importance in the new convention is substituted Ar- 
ticle 22 of the Convention which raises the limitation of the carrier’s 
liability from 125 thousand gold francs to 250 thousand ($16,600.00), 
but allows for a higher limit where negotiated by special contract. It is 
interesting to note that there is also included therein a provision authoriz- 
ing the awarding of attorneys’ fees and other legal expenses in addition to 
the amount of the limitation. The limitation provided in Article 22 un- 
der the terms of the new convention shall not apply if it is proved that 
damage resulted from an act or omission of the carrier, his servants or 
agents, done with intent to cause damage or recklessly and with knowledge 
that damage would probably result, provided that the employee was act- 
ing within the scope of his employment. 

For many years, attorneys in the United States have criticized the 
Warsaw Treaty presently in effect and the limitations therein contained of 
$8,300.00. What United States attorneys have failed to recognize and 
realize is the fact that in a number of countries the figure of $8,300.00 
is a very large amount of money and to obtain some signatories to 
the convention required considerable effort. By United States’ standards, 
$8,300.00 and even $16,600.00 may seem low, but the situation must be 
considered from a world-wide standpoint and if the proposed protocol is 
ratified it will provide and allow a recovery for accidents occurring in 
some countries in an amount which, by the standards of that country, will 
be considered enormous. It is interesting to note that many nations have 
adopted the Warsaw limitation or less for their domestic and non-Warsaw 
claims. 

Aviation litigation is a comparatively recent phase of tort law. While 
each year more and more persons are using air transportation as a means 
of travel there are still many persons who have never been near or in an 
airplane. Even those persons who frequently travel in the large inter- 
state air carriers know very little about airplane parlance. A lawyer about 
to try an aviation case should realize that there will creep into the testi- 
mony many terms respecting the operation of an airplane which a jury 
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will not comprehend. For example, the radio control of a plane involves 
many strange terms; its operation on an airway, is new and foreign to the 
average layman. The terms with respect to landing and take-off at an 
airport are mysterious. The traffic pattern which a plane is required to 
follow and the instructions given by the control tower all make the trial 
of an aviation case most difficult. It is my belief that a jury will appre- 
ciate and a lawyer will strengthen his case if he endeavors at the outset to, 
as clearly as possible, explain and outline some of the aeronautical terms 
which are expected to come out during the course of a trial. Then, during 
the course of the trial when, as so often happens, the expert on the witness 
stand indulges in the use of technical language, instead of a term under- 
standable to a layman, the trial-attorney should make certain that the 
term is suitably defined. In a recent case, for example, all of the following 
terms were used: 


1. Air Route Traffic Control Center and a number of terms having 
to do with Air Traffic Control. 

Approach procedure. 

Clearance to enter Traffic Pattern. 

Control Area, Control Zone, and Controlled Airport. 

. Final Approach. 

Landing Instructions, and 

Visual and Instrument Flight Rules. 
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Picture the average jury trying to unravel the meaning of these without 
suitable and sufficient explanation. 

Within the past year I have had occasion to be involved in litigation 
involving the explosion of an aircraft accumulator, a part of the hydraulic 
system of an airplane used in connection with landing gear operations. 
This case proved to be as complicated as any that I have ever been in. 
First of all, the accident had occurred on a Naval base and the Navy was 
the only one who had available to it the complete information as to what 
had occurred. A Navy Board of Inquiry reached one conclusion while 
another branch of the Navy, the Bureau of Aeronautics, reached another 
entirely different and distinct. It was impossible to interview the wit- 
nesses without the consent of the Navy and without permitting counsel 
for the other side to be present. It was necessary to write to one branch of 
the Navy for information; in turn, that Branch would try to get the in- 
formation from another department; then, the information would be sent 
from the second department to the first department and finally to me. I 
was told by certain persons that certain documents and information were 
not available only to find them turning up five or six months later. I 
cannot say that the Navy was uncooperative, but I can say that I did not 


get the cooperation that I really felt I was entitled to until after I had 
(Turn to page 37) 
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Only four of the many excellent convention speakers are shown above. These speakers 
are shown delivering the addresses printed in this issue. Upper left, Mr. John A. Diemand 
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craft Litigation—Problems Confronting Trial Counsel,’ p. 30; lower left, Norman E. 
Risjord— ‘Underwriting Intent,”’ p. 41; lower right, Newton Gresham—‘‘Demonstrative 
Evidence from the Standpoint of the Defense,”’ p. 59. 
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The George Henry Tyne 
Award 





In 1950, George Henry Tyne of Nashville, Tennessee, esteemed Pres- 
ident of the Federation of Insurance Counsel from 1948 to 1950, estab- 
lished a fund for an annual presentation to the individual who, in the 
opinion of our Board of Governors, rendered the most distinguished 
service in the field of insurance and insurance law. Mr. Tyne’s picture 


appears above. 

With the avowed purpose of portraying the ideals motivating the 
Federation, Mr. Tyne personally designed the plaque, appearing on the 
Cpposite page, consisting of a casting of embossed sheet copper with an 
antique bronze finish, mounted on a board of hand-rubbed American 
walnut. The international character of the Federation is exemplified by 
the replica of the globe encircled by the name of the Federation. On either 
side of the plaque is an ancient key which for centuries has been symbolic 
of open-handed, open-hearted welcome. At the base of the plaque the 
scales of justice are reproduced, intertwined with a palm branch, a dis- 
tinction usually reserved to one of great renown. 

At a meeting in February, 1956, the Board of Governors, after con- 
sidering the qualifications of a number of eminent men, unanimously 
selected Mr. John A. Diemand, President of the Insurance Company of 
North America, as the recipient of the Award for 1956. 

Mr. Diemand has attained international stature as a man of vision and 
as one of the great pioneers in the insurance industry. Mr. Diemand has 
initiated and promulgated many innovations in insurance technique, in- 
cluding the package insurance policy. The atomic-energized submarine, 
the Nautilus, began her travels covered by an insurance policy approved, 
accepted and written by this able executive. Primary casualty lines up to 
$1,000,000 have been advocated and initiated in one of the epochal strides 
promulgated by him. His talents and achievements far transcend the ex- 
tensive operations of the companies of which he is the chief executive. He 
is uniformly admired and universally respected throughout the insurance 
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industry for his recognition of the importance of insurance in our national 
and international economy. 

For the manifest accomplishments of a man who has scaled the heights 
but has never lost the common touch, it was our privilege to bestow the 
honor of the George Henry Tyne Award upon John A. Diemand. 


haha 
: GEORGE HENRY TYNE: 


ANNUAL AWA 









Mr. Diemand receives the George Henry Tyne Award. Left to right, 
President John C. Williams, Past President George Henry Tyne, Mr. 
John A. Diemand, Past President James Dempsey, and Retiring President 


Robert T. Luce. 





BANQUET SPEAKER 
Mr. CARROLL M. SHANKS 


President of the Prudential Insurance Company of America 
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served subpoenas on several high officials: from that point on all was 
harmony and I obtained complete cooperation. In order to get a proper 
grasp of the situation involved in this case, I found it necessary to spend 
countless hours with engineers from my client’s company and also spent 
one and one-half days at the plant where I learned as fully as I could about 
the manufacture of the accumulator, its position in the plane, and its use. 
The finest investigation file cannot properly acquaint the trial attorney 
sufficiently, to enable him to try this type of law suit without his learning 
for himself, first-hand, about the workings of the materials involved. 

Much has been already written and said on the doctrine of res ipsa 
loquitur and its application to various aviation law suits. Plaintiffs’ coun- 
sel contend that it should be applied in practically every case while on the 
other hand the defendant lawyer denies in most instances its applicability. 
Our courts recognize this doctrine as an exception to the common law rule 
that a plaintiff must prove the defendant’s fault and as such they require 
plaintiff to justify the use of the doctrine by showing that the cause of 
the accident was known, that the aircraft was in the exclusive control of 
the defendant and that such accident was one which would ordinarily 
not occur without negligence. 

At first blush it would seem that the doctrine should be applied in 
the case of a paid passenger for hire riding in a large transport which is 
involved in an aircrash resulting in death to the passenger. However, let 
us suppose there were many eye-witnesses to the crash who could testify 
as to its cause. Is there any need for the application of this doctrine under 
such circumstances? And take those situations wherein no one survives a 
fatal aircrash or those where no member of the flight crew survives. We 
must remember that an airplane in flight is subjected to many unusual 
perils tied in with many types of weather conditions. 

In the majority of aviation-passenger cases, in which res ipsa loquitur 
has been invoked, the jury has returned a verdict for the defendant. 

Another reason today for the non-application of the res ipsa loquitur 
rule is the availability to both plaintiffs and defendants of the C.A.B. 
file and record which contains usually every bit of information obtainable 
concerning a particular aircrash. From this information a claim or defense 
can be readily prepared. 

Lobel vs. American Airlines ° illustrates the abundance of information 
available in an aircrash case. The plane which crashed was en route from 
New York to Chicago and had made stops in Buffalo and Detroit before 
crashing in Indiana. The court in an earlier opinion had ruled that an 
instruction on res ipsa was not a proper statement of the law of N. Y. 
At the retrial, the plaintiff did not rely upon this theory, but sought to 

5 The Adequacy of the Present Warsaw Limit, George W. Orr, May 1953. 


6 205 F (2d) 927, (2d Cir. 1953) 
192 F (2d) 217, (2d Cir. 1951), Cert. den. 342 U. S. 945. 
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prove specific negligence in the maintenance and operation of the plane, 
while the defendant introduced extensive evidence which showed the con- 
dition of the plane, the repairs and servicing made and given to it and the 
jury found for the defendant. In Davies Flying Service vs. U. S., and 
Southeastern Air Service, Inc., vs. Crowell* the court indicated that the 
mere fact of an air crash did not give adequate grounds for application of 
the res ipsa loquitur theory. Within the last few years there have been 
other cases approving the doctrine.® 

It is my humble opinion, that in most cases, the plaintiff is unwise to 
rely upon res ipsa loquitur particularly where a defendant will be able to 
explain how the accident occurred or can demonstrate its freedom from 
negligence. 

It may be interesting to you for me to touch upon the Federal Death 
on the High Seas Act which provides a cause of action for wrongful deaths 
occurring on the high seas more than a marine league ‘‘from the shore of 
any state, or the District of Columbia, or the territories or dependencies of 
the United States.’’® Under this Act, the personal representative of the 
decedent “‘may maintain a suit for damages in the district courts of the 
U. S., in admiralty.’’ With the great increase in international flights more 
claims for accidents on the high seas may be expected. The question arises 
whether recovery for death on the high seas may be had under the state 
court acts or under the federal statute. A California Federal Court has 
held that recovery could not be had under the California death statute, 
but under the Death on the High Seas Act and, further, that the remedy 
was cognizable only in admiralty.*° Another decision has followed this 
case ** while an earlier decision took a different view.’* 

In the final analysis no law suit is better than the preparation and 
care that is put into it in preparing for trial. This is not only true in an 
aviation tort case, but is true of any law suit. Carefully complete your 
investigation and interrogation of witnesses, prepare yourself for the vari- 
ous legal arguments that can arise in connection with the trial of an intri- 
cate aviation law suit, carefully select the witnesses to be called, properly 
develop your case and regardless of the outcome of the litigation, you may 
be satisfied that you have done all that an astute, careful lawyer can do in 
protecting his client’s interests. 

7114 F. Supp. 776, Ky. Aff. 216 F (2d) 104. 
8 U. S. v. Kesinger 190 F (2d) 529 (10th Cir. ’51). 

Backman v. Des Marais; 100 F. Supp. 1, Aff. 198 Fed. (2d) 550, 344 U. S. 922, 
97 L. Ed. 710, 73 S. Ct. 388. Parcell v. U. S. 104 F. Supp. 110, W. Va. '51. 


946 U.S.C. 761 et seq. 

10 Wilson v. Transocean Airlines, 121 F. Supp. 85, U. S. D. C. N. D. of Calif., 
April 15, 1954. 

11 Higa v. Transocean Airlines, U. S. D. C. Hawaii, Oct. 1, 1954, 124 F. Supp. 13, 


Aff. 230 F. (2d) 780. 
12 Sierra v. Pan American Airlines 107 F. Supp. 519 (Puerto Rico, 1952). 
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FOSTER D. ARNETT 
1210 Hamilton National Bank Building 
Knoxville 2, Tennessee 


WILLIAM C. BACON 
Alexander, Bacon & Mundhenk 
315 Montgomery Street 

San Francisco 4, California 


FRANCIS R. BANNEN 
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Wisconsin Dells, Wisconsin 
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Beaumont, Texas 
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Chicago 4, Illinois 
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Tulsa 3, Oklahoma 
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Tennessee Life Insurance Co. 
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Houston 3, Texas 


JOE H. DANIEL 
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21 West 10th Street 

Kansas City 42, Missouri 
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TRUMAN B. RUCKER 
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Stephens, Buckingham, Seitzinger 
8 Mason 
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Plauche & Stockwell 
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Association 
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Houston, Texas 
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Beaumont, Texas 
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Farmers Mutual Reinsurance Co. 
821 Fifth Avenue 

Grinnell, Iowa 





Underwriting Intent 


By NORMAN E. RISJORD* 


ie IS A GREAT PRIVILEGE for a general counsel to 
be asked to address a group of insurance lawyers and claims representa- 
tives on the subject of “‘underwriting intent.” When the general counsel 
is neither an “underwriter” nor a “‘claims man,”’ it is a double privilege, 
since convention addresses are usually made by experts. The general coun- 
sel is the antithesis of the expert. Instead of knowing more and more 
about less and less, the general counsel knows less and less about more 
and more and he is at his best when he gets to the point where he knows 
nothing about everything. 


‘THE SCRAP OF PAPER * 


The business of the irisurance industry is to create, sell, and administer 
a scrap of paper for a consideration known as a premium. When the un- 
derwriters have determined what shall go into that scrap of paper and the 
consideration therefor, and the scrap of paper has been sold, the adminis- 
tration of the scrap of paper is done largely by claims representatives and 
counsel employed for that administration. 

Most of you, when you are representing insurance companies, pay 
great attention to liability of the insured, to possible contributory negli- 
gence of the claimant, and to the amount of the damages recoverable. It 
is proper that your attention be primarily so directed. Policy coverage 
questions are tiresome, but the fact is that you owe it to the companies 
you represent, and more particularly to yourselves and your profession, to 
recognize them, to dismiss them where they do not exist, to carefully 
weigh them when they do, to understand whether your company was 
paid to cover the claim or was unpaid because the claim is beyond the scope 
of the insurance, and to know whether “‘company policy’’ (the policy 
behind the Policy) indicates that the claim should be paid or refused. 


* Vice-President and General Counsel, Employers Reinsurance Corporation, Kansas 
City, Missouri. Address presented as part of a forum on ‘Policy Coverages and Intent,” 
moderated by Dan P. Johnston, General Counsel, Traders and General Insurance Company, 
Dallas, Texas, at the Sixteenth Annual Convention in Houston, Texas, on August 22, 
1956. 

1 Apologies to the late Bethmann-Hollweg (1856-1921). 
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The probability is that this subject is one that none of you wants to 
consider. Nevertheless, it is hoped that this discussion may suggest a re- 
consideration of your relationship to the companies you represent and to 
the industry they represent. 

It is assumed that an attorney can best present his case if he knows 
everything there is to know about the subject matter. If it is a brain 
injury case, counsel makes it a point to know all there is to know about 
brains. If it is a patent case, he learns everything he can about the gadget. 
It seems to follow that counsel representing insurance companies, or, for 
that matter, those opposing them, can best present their cases if they know 
all there is to know about the insurance policy involved and the insurance 
underwriting which is reflected in the policy. 

Every case, of course, does not involve questions of policy coverage 
and underwriting intent, but those questions do arise occasionally and 
often are not adequately recognized by the local counsel nor by the com- 
pany adjuster who may have direct contact with him. 

Granted, such questions should be discovered by the claims depart- 
ment of the company, with proper instructions to the local counsel; the 
point here is that, despite inadequate direction from the companies, the 
lawyers who represent insurers do a far more commendable job if they 
themselves are well acquainted with the policy coverage and the intentions 
of the underwriters. 

The real question is: what did the underwriters have in mind when 
they ‘created the coverage and devleoped the premium rate? What cover- 
age did the policyholder buy? Not, what (after the accident) does the 
policyholder assert he bought, but what (before the accident) did the 
underwriter think he sold? This question presents to you a great respon- 
sibility which requires that you determine properly, fairly, and even gen- 
erously to the policyholder, what the purchaser has bought and what the 
insurance industry has sold. 

This problem arises most frequently, perhaps, in cases involving lia- 
bility policies and the illustrations to emphasize the problem will pertain 
to liability policies. Incidentally, these illustrations may very well tread 
on the toes of some of the very able counsel present, but, if so, they will 
no doubt be quite willing to suffer any criticism in the interests of pro- 
moting and upholding justice. Moreover, please bear in mind that this is 
an approach from the “ivory tower,’ based upon reported opinions, and 
with no knowledge of what was behind the position taken by the insurer 
or who decided to take that position. 

Except where the insured has violated some provision of the policy 
calling for a truthful statement or for some action on his part or preclud- 
ing him from certain actions inconsistent with the rights of the company, 
policy coverage questions turn primarily on inclusion or exclusion. Both 
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the inclusions * and the exclusions * present questions of policy coverage. 
They are not designed to defeat unsuspecting policyholders, but are al- 
most universally intended, in any one policy, to present to the policy- 
holder insurance which the premium contemplates to the exclusion of in- 
surance available in other policies at appropriate premiums. The compre- 
hensive liability policies largely do away with this segregation, but it is 
not feasible for the companies to offer to most policyholders, or for them 
to pay for, complete comprehensive liability insurance. Accordingly, the 
basic automobile liability policy applies to the ownership, maintenance or 
use of certain automobiles and excludes employers’ liability and work- 
men’s compensation and certain other exposures. The Owners’, Land- 
lords’ and Tenants’ policy covers the premises and business operations 
hazards but excludes automobiles away from the premises, and product 
liability and certain other hazards. Occasionally the coverages overlap. 
The automobile policy and the general liability policy both apply to the 
same accident if an insured automobile is involved in an accident taking 
place on the insured’s premises. There are only rare instances where no 
liability policy will apply. 

Our subject—the scrap of paper, its interpretation and the underwrit- 
ing intentions behind it—involves many aspects. Three of them will be 
touched upon here as they relate to claims administration and practice. 


DENIAL OF COVERAGE 
WHEN THE UNDERWRITERS INTENDED 
TO AFFORD COVERAGE 


You will no doubt, at the outset, make the general concession that it 
is unfair, improper, and potentially disastrous to private insurance for 
the companies to deny coverage when the policy, the premium, and the 
underwriting considerations say that coverage exists. In particular, how- 
ever, and judging entirely from the positions taken in too many reported 
cases by the companies through their counsel, coverage is not infrequently 
denied where it exists in fact. Occasionally, the denial is successful, the 
courts are persuaded to make bad law, and the policyholder or the claim- 
ant is the victim. More often, perhaps, the denial is unsuccessful, but in 
those cases the company is made to look bad and the policyholder or 
claimant has been subjected to the delay, inconvenience, and expense of a 
trial and often, an appeal when litigation should never have taken place. 

2 Formerly called ‘‘insuring agreements’’—the term was abandoned in the standard 
family automobile policy available September 1, 1956. 

8 Formerly known as “‘fine print’’—the “‘fine print’’ in policies is now just as dead as 
Bethmann-Hollweg, footnote 1, supra. 
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Who Is the Insured? The standard liability policies have always in- 
tended that the word “‘insured,’’ as used unqualifiedly in the exclusions 
and conditions of the policy, means the person claiming coverage, i.e., the 
person for whom coverage is at issue. While this intention was under- 
stood by the underwriters and policy draftsmen at least as far back as 
1939, many cases have gone into the books in which the companies have 
taken a contrary position and with far too great success. 

The companies have made many attempts to maintain that the exclu- 
sion for injury to an employee of the insured precluded coverage for one 
insured for injury to an employee of another insured. The attempt was 
successful, with an incorrect result, in seven jurisdictions: Webb (Florida 
1941),* Pullen (Louisiana 1954),° Malisfski (USD°CD Maryland 
1942) ,° Pierce (Mississippi 1934) ,7 Standard Surety (New York 1953), 
Birrenkott (South Dakota 1937),®° and Wachsmith (Washington 
1940) .2° It was unsuccessful in ten jurisdictions: Pleasant Valley (Cali- 
fornia 1956),11 Kaifer (US CC A 9 Cir California 1933) ,1* Johnson 
(US CCA 5 Cir Georgia 1939),28 Smith (Minnesota 1956) ,%* Mac- 
kechnie (U S CC A 8 Cir Nebraska 1940),7> Mouse (Oklahoma 
1954) ,2° Ginder (US DCED Pennsylvania 1942) ,1* Stukes (USCC 
A 4 Cir South Carolina) ,18 Smoot (US DCS D West Virginia 1950) ,?° 
Tollefsen (Wisconsin 1936),?° Vick (Wisconsin 1949),74 Sandstrom 
(Wisconsin 1951),?* Buck (Wisconsin 1951),?8 McMann (Wisconsin 


4 Webb v. American Fire & Casualty Co., 148 Fla. 714, 5 So2d 252. 

5 Pullen v. Employers’ Liability Assur. Corp., La App, 72 So2d 353. 

6 Indemnity Ins. Co. of North America v. Malisfski, 46 FS 454, affirmed Malisfski v. 
Indemnity Ins. Co. of North America, 4 Cir, 135 F2d 910. 

7 Continental Casualty Co. v. Pierce, 170 Miss. 67, 154 So. 279. 

8 Standard Surety & Casualty Co. of New York v. Maryland Casualty Co., 281 App. 
Div. 446, 119 N. Y. S2d 795, affirming 199 Misc. 658, 100 N. Y. S2d 79. 

9 Birrenkott v. McManamay, 65 S. D. 581, 276 NW 725. 

10 Associated Indemnity Corporation v. Wachsmith, 2 Wash2d 679, 99 P2d 420, 
127 ALR 531. 

11 Pleasant Valley Lima Bean Growers and Warehouse Association v. Cal-Farm In- 
surance Company, Cal. App. 2d, 298 P2d 109. 

12 Kaifer v. Georgia Casualty Co., 67 F2d 309. 

13 Johnson v. Aetna Casualty & Surety Co., 104 F2d 22. 

14 Motor Vehicle Casualty Company v. Smith, Minn., 76 NW2d 486. 

15 State Farm Mut. Automobile Ins. Co. v. Mackechnie, 114 F2d 728. 

16 Oklahoma Farm Bureau Mut. Ins. Co. v. Mouse, Okla., 268 P2d 886. 

17 Ginder v. Harleysville Mut. Casualty Co., 49 FS 745, affirmed without opinion 3 
Cir, 135 F2d 215. 

18 Lumber Mutual Casualty Ins. Co. of New York v. Stukes, 164 F2d 571, reversing 
US DCED South Carolina C D, 72 FS 463. 

19 Farm Bureau Mut. Auto. Ins. Co. v. Smoot, 95 FS 600. 

20 Employers Mut. Liability Ins. Co. of Wisconsin v. Tollefsen, 219 Wis. 434, 263 
N.W. 376. 

21 Vick v. Brown, 255 Wis. 147, 38 NW2d 716. 

22 Sandstrom v. Clausen’s Estate, 258 Wis. 534, 46 NW2d 831. 

28 Buck v. Home Mut. Casualty Co., 258 Wis. 538, 46 NW2d 749. 
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1951),%* Zippel (Wisconsin 1952),7° Schneider (Wisconsin 1954) ,* 
and Shanahan (Wisconsin 1954) .?7 

There are innumerable other cases where this question was present 
to some extent, but where the result turned on other grounds. Even 
Wisconsin, which set forth the entire doctrine correctly in its holding 
and dicta in Sandstrom,”* has muddied the waters to some extent in every 
case decided since,”® primarily because of unnecessary references to Wiscon- 
sin’s omnibus statute.*° 

In a number of cases, the company has maintained that the exclusion 
for obligations for which the insured may be liable under any workmen's 
compensation law precluded coverage for one insured for injury to an 
employee of another insured. The attempt was partially successful in 
Vaughn (Tennessee 1944)** and was unsuccessful in Manson (New 
(Hampshire 1947),82 Montgomery (Pennsylvania 1947),** Tollefsen 
(Wisconsin 1936) ,** Buck (Wisconsin 1951) ,°° and Severin (Wisconsin 
1955) .% 

In Purcell (Texas 1953) ,* the company convinced the court that the 
exclusion for damage to property owned by the insured precluded cov- 
erage for one named insured for damage to property owned by another 
named insured and, in Central Coat (Connecticut 1949),°* the com- 
pany successfully maintained that one named insured had no coverage 
for damage to property rented to another named insured. 


In Byers (New Hampshire 1955) ,°° where an omnibus insured was 
held to have coverage only because of the Financial Responsibility Law, 
the insurer unsuccessfully asserted a claim for reimbursement from the 
named insured under the provision for reimbursement from “‘the insured”’ 
which applies in cases where the company makes a payment which it 


24 McMann v. Faulstich, 259 Wis. 7, 47 NW2d 317. 

25 Zippel v. Country Gardens, 262 Wis. 567, 55 NW2d 903. 

26 Schneider v. Depies, 266 Wis. 43, 62 NW2d 431. 

27 Shanahan v. Midland Coach Lines, 268 Wis. 233, 67 NW2d 297. 

28 Sandstrom, footnote 22, supra. 

29 Buck, footnote 23, supra; McMann, footnote 24, supra; Zippel, footnote 25, 
supra; Schneider, footnote 26, supra; Shanahan, footnote 27, supra; and Severin v. Luch- 
inske (1955), 271 Wis. 378, 73 NW2d 477. 

30 §204.30(3). 

31 Vaughn v. Standard Surety & Casualty Co., 27 Tenn. App. 671, 184 SW2d 556. 

32 Farm Bureau Mut. Automobile Ins. Co. v. Manson, 94 N. H. 389, 54 A2d 580. 

83 Montgomery v. Keystone Mut. Casualty Co., 357 Pa. 223, 53 A2d 539. 

34 Tollefsen, footnote 20, supra. 

35 Buck, footnote 23, supra. 

36 Severin, footnote 29, supra. 

37 Purcell v. Metropolitan Cas. Ins. Co. of New York, Tex. Civ. App. 260 SW2d 134. 

38 Central Coat, Apron & Linen Service, Inc. v. Indemnity Ins. Co. of North America, 
136 Conn. 234, 70 A2d 126. 

39 Employers Mutual Liability Insurance Co. v. Byers, 99 N. H. 455, 114 A2d 888. 
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would not have been obligated to make but for the policy provision that 
the policy shall comply with applicable financial responsibility laws. 


In two cases involving general liability policies, Western Casualty 
(USCA 5 Cir Mississippi 1952)*° and Morgan (New York 1953), 
the companies unsuccessfully contended that, under the provision defining 
assault and battery as an accident where not committed by or at the direc- 
tion of the insured, one insured had no coverage for his liability for an 
assault committed by another insured. 

Unsuccessful attempts have been made to avoid coverage for one 
insured, who has given notice as soon as practicable after he had knowl- 
edge of the accident, because another insured who knew of the accident 
sooner failed to give prompt notice, Spiewok (New York 1942) ,4? Bazar 
(New York 1952),** and Butler (Tennessee 1937) .** 

Attempts to avoid coverage for one insured who has not failed to 
cooperate on the ground that another insured has failed to cooperate were 
uniformly unsuccessful, Lopopolo (US CCA 9 Cir California 1938) ,* 
Levy (Louisiana 1942) ,4° Wenig (New York 1945),*? and Bazar (New 
York 1952),4* until Mod! (Wisconsin 1956),*° where, after apparently 
holding that there was coverage for the innocent insured, the court implied 
the contrary in an opinion denying a motion for rehearing. 

A contention by the company that the Action Against Company Con- 
dition required judgment against the named insured, which was a county 
and not liable, was unsuccessful where the injured had obtained a judg- 
ment against the driver of the county’s truck who was also an insured 
under the policy, Elliott (Kansas 1939) .°° 

The cases involving the question ‘“Who Is The Insured?,’’ as set forth 
here, have involved the 1947 or earlier standard provisions. The question 
should be largely laid at rest by the 1955 standard provisions (now in 
use but under which no reported cases have been discovered) which newly 
provided that the term ‘‘the insured”’ is used severally and not collectively. 


40 Western Casualty &% Surety Co. v. Aponaug Mfg. Co., 197 F2d 673. 
41 Morgan v. Greater New York Taxpayers Mut. Ins. Ass’n., 305 N. Y. 243, 112 
NE2d 273, reversing 279 App. Div. 989, 112 N. Y. S2d 495, which affirmed 104 N. Y. 
S$2d 876. 

42 Spiewok v. United States Casualty Co., 34 N. Y. S2d 63. 

43 Bazar v. Great American Indemnity Co., 280 App. Div. 1014, 116 N. Y. S2d 740, 
reversed on other grounds, 306 N. Y. 481, 119 NE2d 346. 

44 Butler v. Eureka Security Fire @ Marine Ins. Co., 21 Tenn. App. 97, 105 SW2d 
525. 

45 Maryland Casualty Co. v. Lopopolo, 97 F2d 554. 

46 Levy v. Indemnity Ins. Co. of North America, 8 So2d 774. 

47 Wenig v. Glens Falls Indemnity Co., 294 N. Y. 195, 61 NE2d 442. 

48 Bazar, footnote 43, supra. 

49 Modl v. National Farmers Union Property and Casualty Company, Wis. 76 NW2d 
599,77 NW2d 607. 

50 Ejliott v. Behner, 150 Kan. 876, 96 P2d 852. 
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If that does not sufficiently emphasize the true underwriting intention, the 
September 1, 1956 standard family automobile policy should—it provides 
that the “insurance afforded . . . applies separately to each insured against 
whom claim is made or suit is brought.’’ It seems hard to believe that, 
hereafter, any company will try to raise this question. 


Omnibus Clause. The automobile omnibus clause provides that, under 
certain conditions, the unqualified word “‘insured”’ includes any person 
using the automobile. In a very recent case, the company contended that 
the protection was confined to users whose negligence would impose lia- 
bility on the named insured. The court rejected this antiquated (if ever 
sound) theory, Pleasant Valley (California 1956) .™ 


Interest. The provision in the policy for Supplementary Payments 
has provided that the company is liable for “‘all ** interest accruing after 
entry of judgment until the company has paid or ** tendered or deposited 
in court such part of such judgment as does not exceed the limit of the 
company’s liability thereon.” 

When the policy referred to all interest, the underwriters meant all 
interest on the judgment, whatever its size in relation to the policy limits. 


In three cases, the companies persuaded the courts that, where the 
judgment exceeded the policy limits, the company was liable for the in- 
terest on only that part of the judgment which was within policy lim- 
its, Sampson (California 1937),°* Winget (U S C A 9 Cir California 
1952),5° and Corie (New York 1954),°* but in two other cases the 
argument was unsuccessful, and the courts correctly held that the insurer 
was liable for the interest on the entire judgment, Underwood (U S D 
C E D Pennsylvania 1955),°7 and Wilkerson US DC ED Virginia 
1953) .58 

The September 1, 1956, standard family automobile policy makes 
this point clear by stating that the company is liable for “‘all interest on 
the entire amount of any judgment.” 


Automatic Insurance. The standard automobile policy provides auto- 
matic insurance for additional newly acquired automobiles if the company 


51 Pleasant Valley, footnote 11, supra. 

52 Emphasis supplied. 

53 In the 1955 standard provisions, “‘or’’ replaced a comma. 

54 Sampson v. Century Indemnity Co., 8 Cal2d 476, 66 P2d 434, 109 ALR 1162, 
prior opinion Cal. App., 60 P2d 318. 

55 Standard Acc. Ins. Co. of Detroit, Mich. v. Winget; Winget v. Standard Acc. Ins. 
Co. of Detroit, Mich., 197 F2d 97, 34 ALR2d 250. 

56 Home Indemnity Company v. Corie, 206 Misc. 720, 134 N. Y. S2d 443, affirmed 
without opinion 286 App. Div. 996, 144 N. Y. S2d 712. 

57 Underwood v. Buzby, 136 FS 957. 

58 Wilkerson v. Maryland Cas. Co., 119 FS 383, affirmed Maryland Casualty Co. v. 
Wilkerson, 4 Cir., 210 F2d 245. 
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insured all automobiles owned by the named insured at the date of deliv- 
ery of the additional automobile. 

In one case, the company argued that this provision did not apply 
unless the named insured owned at least two automobiles at the time of 
such delivery, Dunmire (Oregon 1941), and in another the company 
took the position that it did not insure a newly acquired pick-up truck 
for bodily injury liability and property damage liability because, while 
it did insure the previously owned private passenger automobile for those 
coverages, the pick-up truck was insured for comprehensive and collision 
in a policy of another carrier arranged by the dealer at the time of its 
delivery to the named insured, Bell (US D C W D Arkansas 1955). 
Both contentions were contrary to the intention of the underwriters and 
were properly rejected by the courts. 

Two cases involved automatic insurance for a newly acquired truck 
which was additional to the private passenger automobile described in 
the policy. In the earlier of such cases the court accepted the company’s 
argument that the policy, describing only a private passenger automobile, 
did not afford automatic insurance for a newly acquired truck, Koehn 
(Nebraska 1950), and in the later case the court properly rejected, or 
perhaps sidestepped, the argument, Bell (US DC W D Arkansas 1955). 
These cases were decided under the 1947 standard policy which was 
intended to afford automatic insurance under such circumstances. The 
1955 standard policy makes that intention much clearer by confining 
the purpose of use provision to describe automobiles. 

None of these questions of automatic insurance will arise under the 
September 1, 1956, standard family automobile liability policy which 
covers, without description or reporting, all private passenger automobiles 
and “‘utility automobiles” (including—if the load capacity is fifteen 
hundred pounds or less—automobiles of the pick-up body, sedan delivery 
and panel truck types) owned by the named insured, but covers no other 
owned truck (except when used as a “‘temporary substitute automobile’’). 

Use of Other Automobiles. The standard policy does not cover the 
use of other automobiles in the * (a **) (any ®) business or occupation 
of the named insured unless such other automobiles are private passenger 
automobiles. In a very recent case, the named insured was using, in his 
business or occupation, a Chevrolet station wagon owned by the Adjutant 
General’s department of Kansas. The company’s “‘inferential’’ contention 


58 Dunmire Motor Co. v. Oregon Mut. Fire Ins. Co., 166 Ore. 690, 114 P2d 1005. 
60 Horace Mann Mutual Casualty Company v. Bell, 134 FS 307. 

61 Koehn v. Union Fire Ins. Co., 152 Neb. 254, 40 NW2d 874. 

62 Bell, footnote 60, supra. 

63 1947 standard policy. 

64 1955 standard policy. 
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that “inasmuch as the vehicle in question was government-owned it 
therefore was not a ‘private’ passenger automobile,’ was rejected on the 
obviously correct ground that the “‘test to be applied to the word ‘private’ 
is the type of vehicle and not its ownership,’’ Miller (Kansas 1956) .% 


Policy Limits. The standard policies provide that ‘““When two or 
more automobiles are insured hereunder, the terms of this policy shall 
apply separately to each’”’ but that ““The inclusion herein of more than 
one insured shall not operate to increase the limits of the company’s 
liability.” 

Where a policy, with a per person limit of $50,000, insured two 
trucks owned by the same trucker which collided because of the negligence 
of both drivers and an injured person recovered a judgment for $70,000 
against both drivers and the trucker, the company argued that its liability 
was stopped by the $50,000 per person limit. The court correctly held 
that the company was exposed up to the $50,000 per person limit with 
regard to each of the trucks and therefore was liable for the full $70,000, 
Loerzel (New York 1952). 

Financial Responsibility Laws. The standard policy has carried a 
provision to the effect that the policy shall comply with the provisions 
of any applicable financial responsibility law. The intention has always 
been that this provision was pertinent only after the policy had been 
certified as proof of financial responsibility in the future. Most, but not 
all, of the courts so held under the 1947 and earlier standard policies. To 
strengthen that position the 1955 standard policy and the 1956 standard 
family automobile policy precede this provision with the qualification 
““‘When this policy is certified as proof of financial responsibility for the 
future . . . such insurance . . . shall comply.” 

In a case where a policy not so certified was issued with a per person 
limit of $15,000, the company persuaded the United States District Court 
for the District of Wyoming that, while the policy otherwise covered 
with respect to a person who recovered a judgment for $17,278.35 against 
the insured, the insurer’s liability was limited to $5,000 by the Wyoming 
Financial Responsibility law. The Court of Appeals properly reversed 
and directed a judgment for $15,000, SandahI (USCA 10 Cir Wyoming 
1956),®° but unfortunately implied that the Financial Responsibility 
Laws provision of the policy invokes the statutory provisions for “‘motor 
vehicle liability policies’’ where they favor the injured, even though the 
policy has not been “‘certified,’’ but does not invoke the statutory provi- 


6 Miller v. Farmers Mutual Automobile Insurance Company, 179 Kan. 50, 292 P2d 
rou 

67 Loerzel v. American Fidelity Fire Ins. Co., 204 Misc. 115, 120 N. Y. S2d 159, 
affirmed 281 App. Div. 735, 118 N. Y. S2d 180. 

68 Sandahl v. lowa Home Mutual Casualty Co., 229 F2d 662. 
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sions where the policy is more favorable to the injured. The argument 
here that the statute reduced the policy limit was absurd and would have 
been even if the policy had been “‘certified,’’ in viey of the fact that there 
was coverage under the policy regardless of the statute. 

Cooperation. In an action by the parents of an injured child, brought 
against the insurer under Louisiana’s direct action statute,®® the insurer 
contended that the parents of the child were bound by the policy to co- 
operate with the company. The court properly held that there was no 
merit in the contention and stated that the company “‘evidently is con- 
fused as to who is the insured. The insurer, under the policy in this case, 
is the driver of the car and not the plaintiffs,’’ Davies (Louisiana 1943) .7° 

Other Insurance. Where one insurer issued its policy to the husband and 
another insurer issued its policy to the wife, each policy had a per person 
limit of $5,000, and the husband and wife, driving separate automobiles, 
collided, killing a passenger in a third car, there was a finding that both 
the husband and wife were negligent and a judgment against the husband 
and both insurers for $7,734.50, subject to a limit of $5,000 for each 
insurer. The insurers appealed, arguing that each was liable for only half 
of its policy limit of $5,000. The Court of Appeals affirmed, holding 
that each insurer was liable up to its policy limit, Solomon (USCA 5 
Cir Louisiana 1956).7* The theory of the insurers may have been based 
upon the Other Insurance Conditions which were inapplicable because 
apparently no one was covered under more than one policy. Even if 
someone had been covered under both policies, the theory was unsound, 
since, under the Other Insurance Conditions, each insurer would have 
been liable for % of the $7,734.50, subject to a limit of $5,000, rather 
than for % of $5,000. 


ONE INSURER’S INSISTENCE ON COVERAGE 
UNDER ANOTHER’S POLICY 
WHEN THE UNDERWRITERS INTENDED No COVERAGE 


The cases previously discussed all involved situations where an insurer 
was improperly denying coverage under its policy when the coverage in 
fact existed. The next two cases involve contentions of coverage where 
none in fact existed, made by one insurer in relation to the policy of 
another. 

In one case, a driver, who was covered for $5,000 each person under 
the policy on the automobile he was driving and for $25,000 each per- 
son excess coverage under the use of other automobiles provision of his 


69 R. S. §§22.655, 22.983E. 
70 Davies v. Consolidated Underwriters, La. App. 14 So2d 494. 
71 American Indemnity Company v. Solomon, 231 F2d 853. 
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own policy, injured a married woman. Her husband recovered a judg- 
ment for $1,379.57 consequential damages against the driver and the pri- 
mary insurer and the injured woman recovered a judgment for $3,620.43 
against the driver and the primary insurer and for $4,879.57 against the 
driver and the excess insurer. The primary insurer paid its $5,000 but 
the excess insurer appealed, contending that, since two persons sustained 
loss because of the woman’s injury, the primary insurer was liable up to 
the $5,000 per person limit in respect of each. The Court of Appeal prop- 
erly rejected the contention, holding, in effect, that the liability of the 
primary insurer was limited to the per person limit of $5,000 for both 
the direct and consequential damages sustained by the wife and the hus- 
band as a result of the injury to her, Lacour (Louisiana 1942) .7* How- 
ever, the unsound contention provoked unsound dicta implying that the 
consequential damages were not subject to any policy limit. 

In the other case, also involving one insurer as excess carrier under a 
use of other automobiles provision against another, as primary carrier 
covering the automobile involved, the driver sent the suit papers served 
on him after an accident to his own insurer, the excess carrier. The 
primary carrier was not advised of the actions for more than a year after 
service of process on the driver. In declaratory judgment proceedings by 
the primary carrier against the excess carrier, the primary carrier argued 
that it was relieved of responsibility because of breach by the driver of 
the policy requirement that the “‘insured’’ immediately forward suit 
papers. The excess carrier took the position that the driver, as an omni- 
bus insured, was not subject to the policy provisions pertaining to Notice 
of Claim or Suit and therefore had coverage under the primary policy 
regardless of failure to deliver the suit papers to the primary carrier. The 
Special Term rejected the argument as “‘specious’’ and held that the driver 
was not covered under the primary policy because of the breach, Century 
(New York 1951).%* ‘“‘Specious’’ was an understatement. Think what 
a fix the liability insurance industry would be in if the court had held 
that omnibus insureds are not required to give insurers notice of a claim 
or suit! 

All of the preceding may then be summarized by the statement that 
the liability insurance companies and the counsel representing them must 
not take positions on coverage questions which they know or should 
know are inconsistent with the underwriting intentions back of the 
policy. Juries, courts, legislatures, and the public are all too eager to 
hamper, investigate, and punish the insurance industry. Let not the legal 
profession, as represented in this instance by the claims attorneys and 


72 Lacour v. Ferguson, La. App. 6 So2d 206. 
73 Century Indemnity Co. v. Hartford Accident & Indemnity Co., 130 N. Y. S2d 844. 
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local counsel representing liability insurers, furnish justification for such 
hostility ! 

The conclusions of the negative accentuate the positive. That leads 
us to the industry as 


AMICUS CURIAE 


Occasionally a case arises, where the insurer is properly resisting cov- 
erage, but the claimant or policyholder is presenting an extreme view 
which, if successful, would carry the coverage for beyond that contem- 
plated by the underwriters and the premium. Some of these cases are so 
overwhelmingly important to the insurance industry as to make it imper- 
ative to throw the weight of the industry, as amicus curiae, in support of 
the position being taken by the particular insurer involved or (perhaps 
it is more appropriate to say) in opposition to the extreme views being 
taken by the other side. 

When those situations occur, the company involved should recognize 
the problem, the scope of it, and its need for help. The local counsel 
should not only welcome the assistance, but even suggest it where the 
insurer does not. 

Let us consider a few recent examples. The first two involve cases 
where the industry was apparently not called upon (or if we can con- 
ceive that it might have been, it did not respond). The third and fourth 
involve cases where the industry was called upon—belatedly—and its 
efforts were apparently unsuccessful, possibly because the court had already 
committed itself. The fifth and sixth examples involve cases in which 
the industry was spectacularly successful in giving to the courts the back- 
ground which convinced the courts that their first pronouncements were 
impossible from an underwriting standpoint. These six examples are 
probably familiar to all of you. The seventh, eighth, and ninth exam- 
ples involve cases pending at this writing but in which the industry has 
appeared as amicus curiae with results which, it is hoped, will be equally 
successful. 

Oil Well Case. A general liability policy issued to an oil driller car- 
ried property damage liability limits of $5,000 each accident and $25,000 
aggregate. An oil well being drilled ‘“‘blew in’ and was out of control 
for fifty hours, during which the wind shifted and carried quantities of 
distillate, sand and mud onto the properties of landowners and tenants 
in the immediate area. Four claims for property damage were presented. 
The Fifth Circuit held that, for the purposes of the per accident property 
damage limit, damage to each owner’s property was a separate accident 
and that the insurer’s obligation to defend exists after exhaustion of the 
policy limit by payments, McCaleb (U S C A 5 Cir Texas 1949) .™ 


~~ 74 Anchor Casualty Co. v. McCaleb, 178 F2d 322. 
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Both results were contrary to the underwriting intent of the policy. One 
brought about directly and the other contributed to changes in the stand- 
ard policies in 1955 to reinforce what had always been the underwriting 
intention. The 1955 standard policies newly spelled out that the per 
accident property damage limit applies once to all damage to all property 
of however many owners damaged in one accident. They also fortified 
the defense clause by changing the introductory clause from “As respects 
the insurance afforded’’ to ““With respect to such insurance as is afforded.” 
The 1956 standard family automobile policy still further strengthens 
the thought that the obligation to defend is limited to suits for which 
the policy otherwise affords insurance for liability, by moving the defense 
clause into the very sentence in which the bodily injury liability and 
property damage liability coverages are stated. 

As will be seen, McCaleb had an evil influence on three other cases 
decided before the policy changes were effective. Possibly the result in 
McCaleb might have been different had the industry been invited to 
appear in that case after the unreported decision to the same effect in the 
District Court. 

Fishing Boat Case. The second case in which the industry might 
have been helpful but apparently was not called upon likewise involved 
a general liability policy.. The policy, with Bodily Injury Liability 
limits of $100,000 each person, $300,000 each accident, was issued to 
three operators of a development operating a dock and slip. The policy 
provided that it did not apply “except with respect to operations per- 
formed by the independent contractors, to watercraft while away from 
premises owned, rented, or controlled by the named insured, . . . or the 
loading or unloading thereof.’’ A fishing boat sailed from the slip and 
some miles away capsized, with the ioss of 46 lives. A number of death 
actions were brought against the operators of the development alleging 
negligence in the management of the dock and in the direction, control, 
and overloading of the fishing boat, and seeking an aggregate recovery of 
$1,476,830.60. The insurer then brought a declaratory judgment action 
seeking to establish that the owner and captain of the fishing boat was 
not an independent contractor, that the alleged “‘overloading’’ was ex- 
cluded under the phrase “loading and unloading thereof,” and that the 
accident occurred to the watercraft while away from the premises. The 
Special Term held (1) that the policy condition providing that ““The 
inclusion herein of more than one insured shall not operate to increase the 
limits of the company’s liability’’ confined the coverage of all insureds to 
$300,000 rather than $900,000, as contended, (2) that the question 
whether the owner and captain of the boat was an independent contractor 
could not be determined in this action but remained as a question of fact 
in the wrongful death actions, (3) that the “‘overloading’’ was not ex- 
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cluded by the “‘loading and unloading’’ feature of the exclusion, (4) that 
thé exclusion eliminates coverage for hazards arising from the use of 
watercraft away from the premises but it does not necessarily exclude 
accidents away if the hazard occurred on the premises, so that (5) the 
dispatch of the boat from the slip despite adverse weather warnings in- 
volved a hazard which occurred on the premises wherever the accident 
occurred, (6) that “‘the duty to defend is broader than the duty to pay,” 
and (7) that, even after the insurer shall have exhausted its policy limit 
by payments, it would still be required to defend any pending or new 
actions, Goble (New York 1954) .” 

The Special Term’s holding as regards the policy limit was correct. 
The question of independent contractor would presumably have to await 
the death actions for the purposes of determining the liability or otherwise 
of the developers but, not necessarily, it would seem, for the purposes of 
determining the coverage question. Whether overloading which later 
causes capsize arises out of loading the boat is an interesting and debatable 
point. The holding that the exclusion does not apply where the “hazard” 
occurs on the premises, even though the accident occurs away from the 
premises, is contrary to the underwriting intention. The holding that the 
duty to defend exists after exhaustion of policy limits by payments is 
dangerous. Possibly in response to this case, the 1955 standard general 
liability policies changed the watercraft exclusion to read: ““This policy 


does not apply . . . except with respect to operations performed by in- 
dependent contractors . . . to the ownership, maintenance, operation, 
use, loading or unloading of . . . watercraft if the accident occurs away 


from premises owned by, rented to or controlled by the named insured.” 
As previously noted, the 1955 standard policies and the 1956 standard 
family automobile policy have attempted to emphasize the long standing 
underwriting intention that the insurer should and must defend suits for 
which the policy will afford coverage if liability is established but should 
not and must not defend suits in which the insurer has no pecuniary in- 
terest because the policy limits have been exhausted, 

The SR-21 Cases. These two cases did not involve policy provisions 
nor underwriting intent but are mentioned here because they did involve 
a doctrine dangerous to the insurance industry and which may provide 
coverage where none exists under the policy. The first involved a garage 
liability policy where there was no coverage under the policy for the 
owner or driver of the car in question, Laughnan (Wisconsin 1955) .7¢ 
The second involved an automobile liability policy where there was no 
coverage for the driver of the automobile who was operating without the 


75 American Employers Ins. Co. v. Goble Aircraft Specialties, Inc., 205 Misc. 1066, 
131 N. Y. S2d 393. 
76 Laughnan v. Griffiths, 271 Wis. 247, 73 NW2d 587. 
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permission of the named insured, since he was driving at the instance of 
the minor son of the named insured who was forbidden to let anyone else 
drive, Prisuda (Wisconsin 1956).*7 In each case, the insurer investigated 
the accident, learned the facts inconsistent with coverage, and then, ap- 
parently by mistake, filed an SR-21 form with the Motor Vehicle Depart- 
ment certifying that, at the time of the accident, it had in force insurance 
covering both the owner and the operator. In each case, the Supreme 
Court held that the SR-21 was admissible in evidence as an admission 
against interest constituting evidence bearing on the liability of the insurer. 
Each case was returned to the Circuit Court for trial on the question of 
coverage in the face of the insurer’s admission. After the Supreme Court’s 
decision in Laughnan, the industry filed briefs as amici curiae in support 
of a motion for rehearing. 


It is undersotod that the briefs were considered by the court in Prisuda, 
but the industry’s attempts were unsuccessful, possibly because belated in 
that the industry was not called in until after the Supreme Court had 
committed itself in Laughnan. 


Sixteen Boxcars—Fourteen Accidents. A truck, insured under a com- 
prehensive liability policy with a property damage liability limit of 
$5,000 per accident, collided in Georgia with a freight train, derailing the 
train and damaging sixteen cars belonging to fourteen separate owners. 
The claims were settled for $30,000, the insurer paying $5,000 and the 
policyholder paying $25,000. The policyholder then brought action 
against the insurer. The policy was issued prior to, and did not contain, 
the 1955 property damage liability limit of liability condition to which 
reference was made here in conection with McCaleb."* Following its own 
oil well case, McCaleb, the Fifth Circuit, in a 2 to 1 decision affirming a 
judgment of the United States District Court for the Northern District of 
Georgia,”® held that the injury to the property of each person whose prop- 
erty was damaged was a separate accident for the purposes of the applica- 
tion of the property damage liability limit, first Rutland (US CA 5 Cir 
Georgia 1954).8° The industry then moved in as a friend of the court 
with motions for reargument and rehearing supported by an excellent 
brief setting forth the underwriting problems involved in the court’s de- 
cision. As a result, the original opinion was vacated and a new decision 
made by another panel of judges, also dividing 2 to 1, reversing the Dis- 
trict Court and holding that all the damage pertained to one accident and 


77 Prisuda v. General Casualty Co. of America, 272 Wis. 41, 74 NW2d 777. 

78 McCaleb, footnote 74, supra. 

79 The judgment of the District Court was entered without opinion. 

80 Saint Paul-Mercury Indemnity Company v. Rutland, 217 F2d 585 (advance sheet 
only). 


[55] 








that the insurer’s liability was limited to $5,000, as set forth in the policy, 
second Rutland (US C A 5 Cir Georgia 1955) .* 

Eleven Properties—Eleven Accidents. While Rutland was pending, a 
case arose under a general liability policy issued prior to the 1955 limit of 
liability condition applicable to the property damage liability coverage. 
A fire, caused by the policyholder, damaged eleven properties. The court 
applied the property damage liability limit per accident separately to the 
property of each owner, following first Rutland. The industry again in- 
tervened as friend of the court and, after second Rutland, the court vacated 
its earlier opinion and followed second Rutland, Tri-State (USD CWD 
Pennsylvania 1955) .* 

Three Motorcycles—Three Accidents. In a case pending in the State 
of Washington, where the insured’s automobile struck three motorcycles 
as part of one event covering a period of two seconds, the Superior Court, 
influenced by first Rutland, held that there were three separate accidents 
for the purposes of the bodily injury liability policy limits. The industry 
entered the case as amici curiae. The case was argued in December, 1955, 
before a panel of five justices and reargued on June 26, 1956, before all 
nine Justices, Rhode (Washington 1956[?]).% 

Louistana’s Floating Statute. Louisiana's direct action statute provides 
that the injured person shall have a right of direct action against the in- 
surer in the parish where the injury or accident occurred or in the parish 
where the insured has his domicile, and that said action may be brought 
against the insurer alone. The statute applies whether or not the policy 
was issued in Louisiana, provided the accident occurs there.** Two recent 
cases have involved some very dangerous applications of that statute. 

In the first of these cases, a New York citizen was injured in Louisiana 
while riding in a motor vehicle owned by Louisiana State University and 
insured under a policy issued in Louisiana by a company domiciled in 
Maryland and licensed to do business in Louisiana and New York. Ac- 
tion by the injured was brought against the insurer, based on Louisiana's 
statute, in the Supreme Court, Kings County, New York. In an opinion 
dated December 29, 1955, the Appellate Division, in a 3 to 2 decision, 
granted the insurer’s motion for a summary judgment, holding (1) that 
the Louisiana statute created a substantive right to direct action, but (2) 
that the right was restricted to actions asserted in the parish where the acci- 
dent occurred or where the insured resided and did not extend to actions 
asserted outside of Louisiana, and (3) that, furthermore, the right of 


81 Saint Paul-Mercury Indemnity Co. v. Rutland, 225 F2d 689. 

82 Tri-State Roofing Company v. New Amsterdam Casualty Company, 139 FS 193. 

83 Truck Insurance Exchange v. Rhode, Wash.2d, P2d. Courtesy James B. Donovan, 
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action conferred by the Louisiana statute was objectionable to the public 
policy of New York as expressed in judicial decisions and in Section 167 
of the Insurance Law of New York, Morton (New York 1955). The 
case is on appeal to the Court of Appeals and the industry has stepped in 
as friend of the court in support of the decision in the Appellate Division.** 

In the second of these cases, a Virginia citizen was injured in Louisi- 
ana by an automobile owned by a Louisiana citizen and insured under a 
policy issued in Louisiana by a company domiciled in Missouri and li- 
censed to do business in Louisiana and New York. Actions on behalf of 
the injured were brought against the insurer, based on Louisiana’s statute 
and diversity of citizenship, in the United States District Courts for the 
Eastern District of Louisiana and for the Southern District of New York. 
The District Court for the Southern District of New York dismissed un- 
der the principle of forum non conveniens, Collins (1955) .8* The Court 
of Appeals for the Second Circuit, in an opinion dated February 14, 1956, 
reversed, holding, among other things, that the action was not prohibited 
by the public policy of New York and that the statutory reference to the 
parish in which the action might be brought did “‘not carry beyond the 
limits of a Louisiana forum,’’ Collins (US C A 2 Cir New York 1956) .* 
In finding the public policy of New York, the Court of Appeals ignored 
Morton (New York 1955.),*° in which the Appellate Division had de- 
cided six weeks earlier that the public policy of New York in relation to 
the same statute was otherwise. Here again, the industry attempted to file 
a brief as friend of the court to present the underwriting complications in- 
volved if the federal courts in cities where high verdicts are prevalent 
accept jurisdiction over accidents entirely foreign to the forum and involv- 
ing policies written on the basis of premium rates which contemplate the 
lower verdicts of states like Louisiana and Wisconsin having direct action 
statutes.°° The motion for leave to file a brief amici curiae was to have 
been considered, along with the insurer’s petition for a writ of certiorari, 
by the Supreme Court of the United States at its October Term, 1956. 
However, within a few days after the industry filed its motion and brief, 
counsel for the injured dismissed with prejudice, apparently intending to 


85 Morton v. Maryland Casualty Company, 1 App. Div2d 116, 148 N. Y. S2d 
524, reversing 134 N. Y. S2d 209. 

86 Courtesy James B. Donovan, Esquire. Watters & Donovan, New York, New York, 
will appear for the amicus curiae. 

87 Collins v. American Automobile Insurance Company of St. Louis, Missouri, 128 
FS 228. 

88 Collins v. American Automobile Insurance Company of St. Louis, Missouri, 230 
F2d 416. 

89 Morton, footnote 85, supra. 

90 Wisconsin's statutes are §§260.11(1) and 85.93. 
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return to his case in the District Court for the Eastern District of Louisi- 
ana.*! This last move is something of a blow to the industry, since it may 
mean that there is no way of directly attacking the unfortunate decision of 
the Second Circuit. However, it emphasizes the importance of the indus- 
try’s efforts to support the Appellate Division in the appeal of Morton. 
If that decision is upheld, it will largely nullify the Second Circuit’s deci- 
sion since, under diversity, the latter decision necessarily undertook to 
apply New York law. 

These recent instances where the insurance industry ** has moved, or 
might have been asked to move, to present the underwriting considerations 
behind the policy are offered only as illustrations, in the hope that they 
may persuade at least a few of the members of the legal profession who 
have occasion to represent liability insurance companies not to resent, but 
rather to gladly accept, and in appropriate cases even instigate and encour- 
age their companies to call for help from the industry in those occasional 
situations where there are indications that an adverse decision will rock 
the underwriting ship, as happened in McCaleb (oil well), Goble (fish- 
ing boat), Laughnan and Prisuda (the SR-21 cases), Rutland (sixteen 
boxcars), Tri-State (eleven properties burned), Rhode (three motorcy- 
cles), and Morton and Collins (Louisiana’s floating statute) . 


91 Courtesy James B. Donovan, Esquire, New York, New York. The brief offered on 
motion to file a brief is by Watters & Donovan, New York, New York, and Wicker, Baker 
% Shuford, Richmond, Virginia. 

82 By “insurance industry’ is meant here such organizations as the Association of 
Casualty and Surety Companies, the American Mutual Alliance, the National Association 
of Independent Insurers, and the Wisconsin Mutual Alliance, each of which has appeared 
in one or more of the instances cited. 
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Demonstrative Evidence from 
the Standpoint of the Defense 


By NEWTON GRESHAM* 


I PROPOSE TO DISCUSS with you this morning 
demonstrative evidence from the standpoint of the defense. It is no over- 
statement to say that before a group of experienced lawyers such as this, I 
approach my subject with extreme diffidence. In this audience are men 
whose knowledge of negligence law will greatly surpass mine. No small 
number of you are trial lawyers of great ability and long experience. What 
I hope to give you today is merely my slant and my own ideas on a sub- 
ject which is becoming of increasing importance to the lawyer who regu- 
larly represents defendants in the trial of personal injury litigation. 

We should start this discussion by keeping in mind that the law is by 
no means a stagnant pool. It is a moving stream. The channels through 
which it moves are being directed and will continue to be directed by a 
great many influences. The teachers in our great law schools undoubtedly 
are doing much toward shaping the course of the law. The judges of our 
appellate courts are having much to do with it. The trial judge on the 
bench, even though he never writes an opinion, is nonetheless a potent 
force in directing the development of our law for good or bad. But, over 
and above all of these influences, it is my belief that our law takes and 
will take in the future its main direction as the result of the efforts of the 
individual practitioners in the trial court—the efforts of the trial lawyer, 
the man at the bar—as exemplified by the way the trial lawyer thinks, 
the way he acts, the way he develops his thinking in the courtroom and in 
his dealing with the courts. 

We have all been impressed by the fact that the plaintiffs’ bar, through 
their organizations, the chief of which is NACCA, and through their pub- 
lications, the most important of which is the NACCA Law Journal, are 
demonstrating that the practicing bar can direct, change, and develop our 
legal thinking and the law itself. 


* President of the State Bar of Texas and partner in the firm of Fulbright, Crooker, 
Freeman, Bates &% Jaworski, Houston, Tex. Address presented as part of a forum on 
“Handling the Case for the Defendant,’’ moderated by Thomas N. Foynes, President and 
General Counsel, Electric Mutual Liability Insurance Company, Lynn, Massachusetts, at 
the Sixteenth Annual Convention in Houston, Texas, on August 23, 1956. 
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By the same token and with the same measure of effectiveness, defense 
counsel can do much toward directing the law and toward advancing in 
the proper channels our entire jurisprudence. Defense counsel can and 
should see that our law, and particularly the use of demonstrative evi- 
dence, proceeds along the lines we consider healthy and in the manner we 
want it to develop. 

I think I can say and I think you gentlemen here can say with pride 
that the insurance companies of this continent are represented in our 
courts by the leading lawyers of the communities in which they live. 
These lawyers are not only leaders in the community, but they are leaders 
in the courts in which they practice. These men carry weight and their 
voices are heeded. The combined influence of the defense lawyers of this 
nation acting in concert to fight the illegitimate use of demonstrative evi- 
dence and to direct the thinking of our trial judges and our appellate 
judges along the lines of sane and proper use of evidence, cannot be over- 
estimated. Consequently, it behooves us to give attention to this interest- 
ing but troublesome subject and to develop some very definite attitudes 
and plans about it. 

Since World War II and the appearance of NACCA some new words 
and phrases have been added to our vocabulary. I do not think I had 
heard of “‘the adequate award’’ before NACCA. I had never heard “‘de- 
monstrative evidence’’ before that time, but it is simply a new label put 
on an old article. Actually, we have had demonstrative evidence since 
modern jury trials began. Certainly we have had it ever since I have been 
observant of jury trials. The germ was there 25 years ago, and in the 
main the same things were there. These plats which show intersections 
at which accidents have occurred and the use of X-rays on the viewbox 
to explain bone injuries were common in Houston in 1930 and 1935. I, 
therefore, suppose such was the case all over the country. So demonstra- 
tive evidence is not new. The label, however, and the extremes to which 
it has been carried and the manner in which it is being used are new. 

We find more and more that demonstrative evidence is being—to use 
a harsh word—perverted. NACCA and those who expound its philoso- 
phy have taken demonstrative evidence and have made dramatic evidence 
out of it. When it ceases to be real evidence designed to throw light on 
what the real truth is and becomes a theatrical performance, then it loses 
its proper place as demonstrative evidence and becomes theatrical or simply 
dramatic evidence. 

The use to which NACCA, for instance, has put demonstrative evi- 
dence in what I believe is a perverted sense is known to all of you. Until 
recent years, although it may have been done in isolated sections, I had 
never heard of one bringing a skeleton or a model spine into the court- 
room, not, as I see it, for the purpose of making the jury better acquainted 
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with the human body or making a doctor’s testimony more understand- 
able, but primarily to excite sympathy or stir up feeling or to unduly put 
emphasis upon horror. All of you are familiar with a story being told 
around the country at this time, and I am sure it happened. It is that of 
bringing the artificial leg into the courtroom wrapped up in butcher’s 
paper and then taking it out and waving it before the jury and passing it 
around among the jury for them to feel and take hold of, delivered along 
with some inflammatory argument. This is illustrative of the perversions 
to which demonstrative evidence is being put. 

But we all know that a lot of able plaintiffs’ lawyers in this country 
are making legitimate and effective use of proper demonstrative evidence. 
They are showing a great deal of ingenuity and imagination and are get- 
ting a great deal of effectiveness from it. I know we have some in our area 
who are going to much pains and study in getting elaborate models and 
other devices of real benefit to their cases. We must accept the fact that 
we are dealing with able men who are going to use every possible device 
and every possible means of promoting demonstrative evidence. Only 
when we realize we are dealing with that problem are we in position to 
know what we are going to do about it, how we are going to meet it, and 
what use we are going to make of it. 

Demonstrative evidence is evidence which is received through the eyes 
or other senses than the ear. Any evidence, anything that is evidence, which 
can be received through the eyes rather than the ears can be properly classi- 
fied as demonstrative evidence. 

To show what in my judgment is the legitimate scope of demonstra- 
tive evidence, I think every one of you should know that Corpus Juris has 
long carried a reference to demonstrative evidence. From the current issue, 
Corpus Juris Secondum, I have taken two brief paragraphs which I will 
read: 

‘‘What the courts will allow the jury to see is largely within the ad- 
ministrative function of the judge who will permit the use of the court- 
room for deviations from the usual routine of trials only when satisfied 
that the interests of substantial justice warrants him in doing so. * * * 

‘‘Demonstrative evidence should be admitted only where it is of real 
assistance and will not likely be given undue weight by the jury. It should 
not be admitted merely to arouse feelings as by unduly exciting antipathy 
or sympathy.” 

You will note the language: “It should not be admitted merely to 
arouse feelings, as by unduly exciting antipathy or sympathy.” In that 
requirement it seems to me are the proper bounds of demonstrative evi- 
dence. The probative effect of it should never be outweighed by its pre- 
judicial effect. 
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If trials are to be more lively, not in the sense of a circus performance, 
but livelier in the sense of exciting reasonable interest, of keeping people 
alert to what is going on, of eliciting the interest, as distinguished from the 
sympathy or antipathy of the jury, I think there is a place for demonstra- 
tive evidence. We must realize it is the proper function of defense counsel 
to use every legitimate means at his command to keep it within its legiti- 
mate scope. There ought to be a determined battle all the way through 
the trial aaginst illegitimate, unwarranted demonstrative evidence. This 
fight can be started at the pre-trial by insisting upon knowing what is 
going to be used and by asserting strongly the available objections, not 
only technical objections, but also the objection that its probative effect 
is outweighed by its tendency to excite sympathy. It can be fought by 
proper objections, by ‘‘a digging in the heels and standing up and holler- 
ing’ fight on it,-and the trial lawyer, if he stays with it and refuses to 
adopt the defeatist attitude, can thus often be surprisingly effective. Not 
only must this fight be made at the pre-trial and the trial, but by the same 
token on the motion for new trial and all the way on appeal. 

I am preaching that we must not adopt a defeatist attitude. Improper 
demonstrative evidence can be fought and it ought to be fought where it 
is illegitimately used. 

I have been heartened by several decisions. One of them is a case from 
New York. I believe it is reported in 63 N.E. 2nd. It was a situation 
where in a death action the plaintiff wanted to bring in a photograph 
showing the deceased lying on the ground. He had been killed on the 
street. There were his dinner pail and his bloody hat and his shoes, which 
had been knocked loose from him, and his torn clothes—a horrible pic- 
ture. The plaintiff offered that picture in evidence and submitted as a rea- 
son for its admissibility that it showed the position of the body and how 
the dinner pail had been knocked away by the force of the impact, and 
so on. A resolute trial judge refused to admit it because its probative 
effect was outweighed by the sympathy angle. The police chief had al- 
ready testified without contradiction about the location of the body and 
the shoes. 

Then there is the case of Warren Petroleum versus Piatt by a Texas 
Court of Civil Appeals. The Supreme Court dismissed an application for 
writ of error. It is a heartening case. The enterprising plaintiff’s lawyer 
took a blackboard before the jury. He not only put down so much lost 
earnings to date and so much lost earnings in the future and had a break- 
down as to how much disability there would be if there was an operation 
and how much if there was not; but, not satisfied with that, he went a 
step farther. He wrote out on the blackboard in substance how the jury 
should find on all issues submitted. 

The Court of Civil Appeals held that this method he had used was 
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not to be permitted. Let us hope other courts will develop the subject 
further. 

I believe the task of defense counsel in handling demonstrative evi- 
dence is three-fold. First, it is to combat the illegitimate, improper use by 
plaintiff’s attorneys of demonstrative evidence. The second task is to de- 
vise means of effectively meeting the borderline cases or the cases where 
demonstrative evidence is properly used (in other words, cases where the 
courts permit demonstrative evidence by the plaintiff). And the third, 
and this is, I believe, even more important, to enter boldly—<arefully, 
perhaps, so far as the method of proceeding is concerned—but boldly, so 
far as the method of conception is concerned, into the field of demonstra- 
tive evidence with imagination and ingenuity and to use it whenever it 
can be properly and legitimately used. It is a weapon that is two-edged. 
It cuts as well for the defendant as it does for the plaintiff. 

In these three fields I believe lies the future task of defense counsel and 
the task of claim personnel backing up defense counsel in the use of de- 
monstrative evidence. It is here to stay, and we might as well meet it. 

Now we have still a few old-fashioned judges who counter balance 
the ultra-liberals. We have a few old-fashioned judges who permit prac- 
tically no demonstrative evidence. I do not believe we have anybody left 
who goes as far as one of our eminent North Texas Federal judges did in 
a city in his district. 

There was a very prominent plaintiff's lawyer who was given to the 
use of demonstrative evidence and this very elderly judge, very straight- 
laced and somewhat of a martinet in his court room. This plaintiff's law- 
yer was worried about what this judge would say about a model spine he 
wanted to bring in, so he folded the model spine and kept it in his brief- 
case. After he had qualified his doctor, he brought out the briefcase and 
started to take out the model spine. He got halfway up to the witness 
chair. 

The judge said, “Counsel, counsel, what is that?” 


He replied, ‘““Your honor, it is a spine.” 

“A spine?” 

“Yes, Your Honor, a spine.” 

The judge (pointing at plaintiff): “It is his spine?”’ 

To which counsel very promptly answered, ‘““No, Your Honor, it 
is a model spine.” 

Thundered the judge, waving his hands, “Take it away, take it 
away, and gentlemen, it was taken away rather promptly. 


We are not going to have many judges like that left; so we will continue 
to meet with demonstrative evidence. 
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In meeting what we have to deal with I think we might look first of 
all at the favorite devices used by plaintiffs’ attorneys in using demonstra- 
tive evidence. I think you can break them down into three categories. 
First, they use fancy models, plats and photos bearing on the questions of 
liability. Second, a favorite device is that which we have already been 
talking about, the blackboard, used primarily to break down damages and 
to make the damages finite, as I believe Mr. Belli has put it. Then, of 
course, there are the things that are relatively new, the use of gruesome- 
looking medical charts and drawings and photographs. Let’s see what we 
are dealing with and what we have to meet them. 


First are the fancy models, plats and photos bearing on liability, and 
they can be fancy! Photos, models and plats have a very important part 
to play in the trial of lawsuits. They are good evidence; they are relevant 
evidence. We cannot keep them out; therefore, we must meet them. 

The insurance companies of this continent have facilities and talents 
at their command far beyond what the plaintiffs’ lawyers can ever hope to 
command. They have the means and the resources to go the plaintiffs’ 
lawyers one better. Let’s let our models and plats and diagrams be just as 
carefully conceived and executed and with just as much imagination as 
the plaintiff's efforts, and let’s not be too afraid of the expense necessarily 
involved. 

I know that insurance companies must be claim-expense conscious. 
But when we get into a trial where the chips are down that consciousness 
can be relaxed a bit. I urge you who are general counsel and claims execu- 
tives to encourage rather than discourage the incurring of expense neces- 
sary to get effective demonstrative evidence. We have very able plaintiffs’ 
lawyers in Houston who in preparing an average personal injury suit of 
consequence or an average death case do not hesitate to spend $3,500.00 
to $5,000.00 on the preparation of charts and plats and working draw- 
ings, if a process is involved, and on the technical advice and help neces- 
sary to prepare them. I am not advocating you spend $3,500.00 on tech- 
nical assistance in the preparation of every lawsuit, but let’s not be penny- 
wise and pound-foolish. 

We get, then, to the method of combatting these blackboard break- 
downs of damage items. It is admittedly difficult. It is primarily for the 
trial lawyer to work out in his own way and it depends largely upon his 
ingenuity and the feeling he has in that particular case. I have one oppo- 
nent who tries a number of cases against me. His favorite device is upon 
starting his opening argument to take the blackboard and write all of the 
items of damages developed by his proof, and multiply them out. His 
multiplicand is low, but his multiplier is big because his plaintiff has a 
lot of days ahead of him. 

There are some way of meeting that. The most effective way I have 
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found might not work for the other fellow. I start by anticipating what 
is going to happen. I bear down with the jury, asking every one of them 
where individual interrogation is permitted, ‘““Will you not only follow 
the law and the evidence, but use your own common sense, and, using 
common sense, render a verdict in this case that comports with your com- 
mon sense and seems to be fair and reasonable to every party to this 
lawsuit?” 

You may say that is trite; that goes on all the time. Well, maybe it 
does or maybe it doesn’t, but it has a purpose. When that opening argu- 
ment is completed and the figures are all on the blackboard, you have a 
starting point from which to argue. 

Then, if there is a recess between the plaintiff's argument and mine, I 
get the figures off the blackboard by boldly walking up and erasing them. 
If there is no recess, I erase them anyway and draw some sort of a little 
diagram as an excuse for getting them off. But the point is you can argue 
thus to the jury: 

“Now, you gentlemen have seen the figures which plaintiff’s counsel 
has put on the board. You have seen him doing a lot of multiplying and 
adding of those figures and it makes a pretty mathematical problem, but, 
when you were accepted, you told us you would do what your common 
sense dictated and you would do what was fair and reasonable and return 
a verdict fair to both sides. That is what we are asking you to do here. 
If all this case with respect to calculating damages was simply a matter 
of putting down figures and multiplying them and calculating the total, 
we would not need a jury to answer this question. The judge could 
do it, or he could get a bright highschool student to make these calcula- 
tions. But that is not the question. The court wants to know what 
everybody on this jury considers is a fair and reasonable verdict in this 
case.”” 

I am not going to amplify that. It would be amplified in oral argu- 
ment before a jury. It is illustrative of what can be done. 

Third, of course, is the matter of combatting these medical charts, 
drawings, and photographs. To me this is the most troublesome. They 
bring them in on the theory that they add to the jury’s understanding. 
I have always had a great deal of doubt that even the old, standard X-ray 
plate helped the jury any. I cannot read an X-ray plate satisfactorily after 
working at it for a good many years, and I do not believe the average lay- 
man who sees but one or two X-ray plates in his life is helped in the least. 
It is, however, more or less standard practice now. But, when they start 
bringing in the “‘bleeding hearts,’’ all of these medical drawings and charts 
showing the human body and the parts of it which nobody ever sees 
except the surgeon, you really have something on your hands. That they 
do have some prejudicial and sympathy-inciting effect cannot be denied. 
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One thing each of us can and should do is urge at the pre-trial and 
again during the trial the sound argument that it is not necessary for an 
understanding and that it is not something that the layman ever sees; that 
even after the doctor explains it, nothing has been added to the enlighten- 
ment of the jury and it is prejudicial and it is a part that is hidden from 
view and something that only a surgeon sees and therefore it is no help. 
Sooner or later the courts are going to agree with us. They should and 
they will. 

I am afraid one of these days some enterprising plaintiffs’ lawyer is 
going to come in years after a surgical operation is held and attempt to 
show a colored motion picture of that surgical operation in progress. Of 
course, the objections to it are obvious. Those things are done under an 
anesthetic and cannot contribute anything to the understanding of the 
pain and suffering. If any of you has seen a film of a disc operation on the 
back or a laminectomy without walking over to the window for a breath 
of fresh air, you are better men than I am. 


With respect to these ‘“‘medical models’’ one other suggestion presents 
itself. Since almost every one of these ‘‘spines,”” etc., is fairly expensive 
and plaintiff's attorney intends to use it in many different cases, it may 
frequently be kept out of the trial by warning plaintiff’s attorney in open 
court that if he exhibits it for the purpose of interrogating his medical 
witnesses, you will insist it be introduced in evidence and made a part of 
the record in order that you may have the opportunity to use it in interro- 
gating your own medical witnesses. Plaintiff’s attorney then recognizes 
the fact that if he uses it and does not introduce it in evidence, the court 
will undoubtedly permit you to put it in evidence. He also begins to ap- 
preciate the fact that it may be tied up in the record in this one case for a 
long period of time. This normally results in his decision to put it back 
in the brief case. 

Now when we come to our third point, the affirmative use of demon- 
strative evidence by the defense, we open up a whole new field, most in- 
teresting and attractive to the trial lawyer who wants to use his imagina- 
tion and ingenuity. Defensive use of demonstrative evidence has no limits 
except: Is it proper, in good taste and of probative value. Of course it 
must not be overdone. We must not be guilty of the charge we make 
against the plaintiffs’ lawyers; that is, of becoming theatrical. Let us 
adopt the golden mean of being imaginative yet restrained. 

I know of some eminent defense counsel who believe there should be 
no demonstrative evidence from the defense. I do not agree with them. I 
think we must ask, “Is it relevant, persuasive? Does it do a good job?” 
If so, we must use it. Now it can backfire. I am going to tell you of one 
case where demonstrative evidence backfired from the plaintiff's standpoint. 

We have in the Piney Woods of East Texas a rather noted lawyer 
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who practices only in small towns and usually has a friendly jury and a 
friendly judge. He gets away with some things that make you wonder 
how he does it. I will call him Mr. Blank. 


This gentleman became very adept in the use of model automobiles, 
which is perhaps a good device—I have not had much luck with them. 
He had a young colored girl 15 or 16 years old on the stand who had been 
a witness to an accident which occurred in a colored community. Most of 
the witnesses were colored people. This girl had testified with these model 
automobiles very effectively. 

The defendant’s counsel got her on the cross-examination. He said, 
“Did you ever see these little automobiles before?”’ 

“Yes, sir.” 

“When did you see them?” 

“IT saw them Saturday.” 

“Where did you see them?” 

Very reluctantly, ‘I saw them down at the colored school.” 

“Who was down there?” 

“Mr. Blank and that girl over there and that boy over there.” 

He said, ‘““You were all down there and you had these little model 
autos, and I guess you all sat down with the little model autos and showed 
Mr. Blank just exactly how that thing happened, did you?” 

“No, sir, he showed us.” 

Now I have stated that ingenuity is about the only limit on the use of 
demonstrative evidence for defense once you get past the other tests of 
propriety, good taste and relevance and so forth. I think I will give you 
some illustrations on the use of ingenuity in the employment of demon- 
strative evidence by the defense. Perhaps these illustrations—the number 
of which must be limited because my time is limited—will stimulate your 
own thinking. 

I think you might locate and read a case decided by the Minnesota 
Supreme Court back in 1930. I think it shows one of the most effective 
uses of demonstrative evidence of which I have ever heard. I ran across it 
one time when I was preparing a paper on this subject. That was a case 
where there was a railroad switchman who had gotten a mutilated hand 
and claimed because of his injury he was no longer able to do switchman’s 
work. The railroad was defending on the ground that they were willing 
to keep him on the payroll and give him a job which he could do. The 
railroad’s attorney produced four switchmen and had them exhibit muti- 
lated hands, each one of them a right hand, and each of them in a worse 
state of mutilation than the plaintiff’s, and each of them had been a 
switchman on the railroad for many, many years. That was one of the 
best bits of demonstrative evidence I think I ever heard about. 

One of my partners had a case where a man was claiming loss of the 
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sensory nerves. Plaintiff had a doctor testifying who was bent on convinc- 
ing the jury, and who said he could conclusively demonstrate, that this 
man had a loss of the sensory nerves in his left hand. During the trial 
the doctor took a lighted cigarette and pressed it to the back of the plain- 
tiff’s hand in five or six places, and the plaintiff gave no indication of any 
discomfort. 

This partner of mine, the President Elect of the Federation, John 
Williams, after some experimentation concluded that he could do that to 
himself and suffer no damage except a superficial blister on the back’ of 
his hand. So during his argument to the jury he proceeded to touch the 
back of his hand in the same places with a lighted cigarette. He came out 
very nicely in the lawsuit. 

I asked him if it hurt when he did that. He said, “‘Well, a little bit, 
but not enough to make me flinch.”’ All he had on his hand were a few 
little blisters. 

There was another case, a compensation case, where the plaintiff was 
a laboratory worker and claimed he had gotten poisoned from metallic 
mercury rolling off a laboratory shelf on one occasion and getting into 
the drinking water. A little research showed that metallic mercury is go- 
ing to sink to the bottom of the drinking water and it is not going to 
break up. So the two lawyers from our office who were trying the case got 
an old-fashioned water bucket which they brought into the court room 
and filled with water and then they dumped some metallic mercury into 
this bucket in full view of the jury. Thereafter all during the trial they 
would walk over and slake their thirst by drinking from this bucket. 

An interesting development -of the case, which the defense won out- 
right, was that about the second or third day of the trial in a corridor of 
the courthouse one juror obviously sympathetic to the defense and the 
demonstration in question, spoke to one of the defense lawyers out of the 
corner of his mouth and he said, “Fellow, you’d better not even catch a 
cold while this trial is in progress.” 

These illustrations are merely illustrative. They can be multiplied 
indefinitely and will be limited only by the ingenuity and imagination of 
those involved. 

Just a few words more in conclusion. 

A lot of work is being done in demonstrative evidence. I suppose you 
know we can use motion pictures in color and get better pictures. The 
telephoto lens has been of great benefit in photography. We have worked 
out devices for making an activity check by means of a truck with one- 
way glass in it and a motion picture camera. We are in a new field. We 
cannot be like the ostrich and stick our heads in the sand. We are dealing 
with something we are going to keep on meeting and something we must 
learn to work with. 
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Demonstrative evidence does not belong to the plaintiffs alone. It is 
a weapon equally useful to the defense. If an idea can be gotten to the 
jury better by demonstrative evidence and if that demonstrative evidence 
comports with counsel’s sense of propriety and fair dealing, and if it is 
both relevant and trustworthy, then we should make the most of it. 

The law will continue to grow. As I stated in the beginning, the prac- 
ticing lawyer at the bar and the client who stands behind him are going 
to have a great effect upon the future of demonstrative evidence in this 
country. Let us be leaders, not followers. 

I thank you. 


Re Vor. 


It is hoped that in the near future a new section can be added to the 
Quarterly which will offer to our readers various trial techniques, experi- 
ences, humorous trial anecdotes, and other suggestions which will be help- 
ful to attorneys for the defense. This section will be of value to the 
extent that the distinguished membership of this association will contrib- 
ute their own experiences. Will you send such comments as you may have 
to the Editor? 


Many excellent articles and addresses are prepared and delivered 
throughout the country each year that are deserving of publication. Your 
cooperation is requested in furnishing the Editor with information about 
such articles and addresses as you consider worthy of publication. 


In response to numerous inquiries concerning addresses presented at 
the Sixteenth Annual Convention, you will be pleased to know that later 
issues of the Quarterly will carry these articles and that a subsequent issue 
will be devoted to a symposium on medico-legal problems, including the 
addresses and charts presented at the Convention. 


The membership of the Federation of Insurance Counsel would like 
to express their appreciation to the Reporters, Conklin and Harold, State 
National Bank Building, Houston, Texas, who so generously gave their 
services to the Federation by reporting our entire Convention, and to the 
many Texas members who made our Convention a success. 
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On behalf of the membership of the Federation of Insurance Counsel, 
we should like to extend our congratulations and kindest wishes to 
Honorable Sterry R. Waterman of Saint Johnsbury, Vermont, and to 
Honorable Richard E. Robinson of Omaha, Nebraska, who have recently 
been honored by appointments to the Federal Bench. In the period during 
which we have known these gentlemen as fellow members of the Federa- 
tion, we have acquired the highest respect for their abilities, legal acumen, 
and their stature in the law profession. 

The Honorable Sterry R. Waterman has been appointed to the United 
States Court of Appeals for the Second Circuit which embraces the states 
of Vermont, Connecticut and New York, and the Honorable Richard E. 
Robinson has been appointed to the United States District Court in 
Nebraska. 


We have received a card, post-marked Helsinki, from Bert Strubinger 
of St. Louis, Missouri. Bert is visiting some eight European countries and 
is counseling with insurance companies in each. If you have gotten to 
know Bert, and anyone who has attended our Conventions probably has, 
you will know that this is no new experience for him. Last year, Bert had 
some delightful stories about his trip to Tunisia and his visits to the 
Casbah. At our Convention this year, Bert recounted some delightful 
aspects of the sojourn to the beaches of Acapulco which he and Jim 
Dempsey took following the Mid-winter meeting in Houston, Texas. 
We mention this because we feel no Convention would be a success without 
Bert serving as a raconteur, and we want you to be informed that Bert 
will have some new experiences to recount next year. Our best wishes go 
with you, Bert. 


A bit of poetry happened this way which may prove of some value to 
you when you discuss the intricacies of expert testimony with a medical 
witness: 


“With an erudite profundity, 
And subtle cogitabundity, 
The medical expert testifies in Court; 
Explains with ponderosity 

And keen profound verbosity 

The intricate nature of the plaintiff's tort. 







““Discoursing on pathology, 
Anatomy, biology, 
Opines the patient’s orbit suffered thus: 
Contusions of integuments 
With ecchymose embellishments, 

And bloody extravasation forming pus. 
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“A state of tumerosity 
Producing lacrimosity, 
Abrasion of the cuticle severs, 
All diagnosed externally, 
Although he feared, internally, 
Sclerotic inflammation might appear. 


*“The jury sits confused, amazed, 
By all this pleonasm dazed, 
Unable to conceive a single word, 
All awed, they think with bated breaths 
The plaintiff dies a thousand deaths— 
What agony, what pain he had endured. 


“Said then the counsel for defense, 
Devoid of garrulous eloquence, 
Would I be correctly quoting you 
To say his eyes were black and blue. 
To this the doctor meekly answered, “Yes’.”’ 





IN MEMORIAM 


We regret to announce the death of Mr. Scott Fitzhugh of Memphis, 
Tennessee, and Mr. Claude I. Depew of Wichita, Kansas. Mr. Fitzhugh 
was one of the founders of the Federation of Insurance Counsel and served 
as its President from 1937 to 1940. 


Our sincere sympathies are extended to their families and their 
associates. 





